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Accused was convicted in general
court-martial, United States Army Field
Artillery Center and Fort Sill, P.K. Hargus,
J., of 12 specifications of disobeying order
of commissioned officer and six specifica-
tions of aggravated assaults. The United
States Army Court of Military Review,
Johnson, Senior Judge, held that: (1) ac-
cused’s plea was provident; (2) stipulation
of fact entered into by accused in connec-
tion with pleas of guilty amounted to con-
fession and could not be considered by mili-
tary judge as to those charges to which
accused pled not guilty without military
judge again conducting inquiry and obtain-
ing accused’'s consent to do so; and (3)
evidence was insufficient to support find-
ings of guilty on additional charges of ag-
gravated assault and disobeying an officer.

Affirmed in part, dismissed in part and
set aside in part.

1. Military Justice =988

Accused’s plea of guilty to aggravated
assault was supported by his admissions to
having had unprotected sexual intercourse
while infected with human immunodeficien-
ey virus (HIV) and thus plea was provident,
despite accused’s assertions that his admis-
sions did not prove that his actions would
“likely inflict death or grievous bodily
harm” on his sexual partner. R.C.M.
910(e).

2. Military Justice &=596

Soldier diagnosed as being positive for
human immunodeficiency virus (HIV) can
be convicted of assault for having un-
warned and unprotected sexual inter-
course. UCMJ, Arts. 90, 128, 10 U.S.C.A.
§§ 890, 928.

3. Military Justice 1252

Stipulation of fact entered into by ac-
cused in connection with pleas of guilty
amounted to confession and could not be
considered by military judge as to those
charges to which accused pled not guilty
without military judge again conducting in-
quiry and obtaining accused’s consent to do
so. R.C.M. 811(c).

4, Military Justice ¢=1252

Stipulation amounts to confession
when, for all facts and purpose, it consti-
tutes a de facto plea of guilty, i.e,, it is the
equivalent of entering guilty plea to the
charge. R.C.M. 811(c).

5. Military Justice 1252

Before admitting confessional stipula-
tion, military judge must ascertain from
accused that he has knowingly, intelligent-
ly and voluntarily consented to admission
of stipulation. R.C.M. 811(c).

6. Military Justice =599, 684

Evidence was insufficient to support
findings of guilty of aggravated assault
and disobeying an officer in connection
with accused’s unprotected sexual inter-
course while infected with human immuno-
deficiency virus (HIV) despite his com-
mander’s “safe sex” order, absent evidence
that accused had been medically diagnosed
as having HIV, that virus could be trans-
mitted to another individual through sexual
intercourse or that accused had been given
“safe sex” order by his commander.
UCMJ, Arts. 90, 128, 10 U.S.C.A. §§ 890,
928.
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OPINION OF THE COURT

JOHNSON, Senior Judge:

Pursuant to mixed pleas, the appellant
was convicted by a military judge sitting as
a general court-martial of twelve specifica-
tions of disobeying an order of a commis-
sioned officer and six specifications of ag-
gravated assault, in violation of Articles 90
and 128, Uniform Code of Military Justice,
10 U.S.C. §§ 890 and 928 (1982) [hereinaf-
ter UCMJ]). His approved sentence con-
sists of a dishonorable discharge, confine-
ment for ten years, and forfeiture of
$600.00 -pay per month for 120 months.

Shortly after he entered active duty, the
appellant was diagnosed as being positive
for the Human Immunodeficiency Virus
(HIV). He was medically evaluated at Fort
Sill, Oklahoma, and, in accordance with
Army Reg. 600-110, Personnel-General:
Identification, Surveillance, and Adminis-
tration of Personnel Infected with Human
Immunodeficiency Virus (HIV) (11 Mar.
1988), counseled by the Fort Sill HIV Pro-
gram Coordinator. On 26 November 1990,
the appellant was ordered by his command-
er that if he could not abstain from sex he
must use a condom or other form of barrier
protection and that he must advise any
prospective sexual partner of his medical
condition. Between 29 November 1990 and
12 January 1991, the appellant engaged in
sexual intercourse with three different
women. The appellant did not inform any
of his sexual partners of his medical condi-
tion nor did he wear a condom during sexu-
al intercourse.

The appellant has assigned three errors:
first, that his plea of guilty to Charge I
(aggravated assault) is improvident; sec-
ond, that the evidence was insufficient to
support the findings of guilty of Additional
Charge I (aggravated assault) and Addi-
tional Charge II (disobeying an officer);
and third, that he was denied effective
post-trial assistance of counsel.

[1]1 The appellant contends that his plea
of guilty to Charge I was improvident be-
cause it lacked the factual predicate to
support the plea. He asserts that his ad-
missions during the providence inquiry did
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not prove that having unprotected sexual
intercourse while infected with the HIV
virus would “likely inflict death or grievous
bodily harm” on his sexual partner. Spe-
cifically, the appellant argues that he was
unaware at the time he pled guilty of the
statistical probabilities involved in the
transmittal of the HIV virus to another
through sexual intercourse. Therefore, his
admission that his acts of unprotected sex-
ual intercourse constituted an aggravated
assault is of no effect. We disagree and
find his plea provident.

[2] It is now axiomatic that an HIV
positive soldier can be convicted of assault
for having unwarned and unprotected sexu-
al intercourse. United States v. Johnson,
30 M.J. 53, 56 (C.M.A.), cert. denied, 498
U.S. 919, 111 S.Ct. 294, 112 L.Ed.2d 248
(1990); United States v. Schoolfield, 36
M.J. 545 (A.C.M.R.1992); United States v.
Joseph, 33 M.J. 960 (N.M.C.M.R.1991).
But see United States v. Perez, 33 M.J.
1050, 1053 (A.C.M.R.1991) (evidence of rec-
ord was that Perez had a vasectomy and
was not able to transmit the HIV virus).
The Court of Military Appeals has specifi-
cally held that an accused’s semen contain-
ing the HIV virus is a means likely to
produce death or grievous bodily harm.
Johnson, 30 M.J. at 57. Furthermore,
“[wlhether the conduct of the accused in-
volves a ‘means ... used in a manner likely
to produce death or grievous bodily harm’
is a question to be determined by the fact-
finder.” Id.

The evidence need not establish that

death or grievous bodily harm was high-

ly probable or even more likely than not,
and no required statistical probability
can be found in decisional law. It is for
the fact finder to consider all the evi-
dence and determine beyond a reasonable
doubt whether the risk of harm meets
the general statutory requirement, al-
though the law clearly does require that

the risk amount to more than “merely a

fanciful, speculative, or remote possibili-

ty” of harm.

Joseph, 33 M.J. at 964 (footnote omitted).

Here, the evidence came in the form of
testimony by the appellant during the prov-
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idence inquiry and through a stipulation of
fact entered into by the appellant. During
the guilty plea inquiry, the military judge
correctly stated the elements of the of-
fenses in question and correctly defined
“grievous harm” and “means or force.”
After being advised of the elements of the
offenses, the appellant acknowledged that
he understood that his plea admitted that
each of the elements of the offenses accu-
rately described what he did. The appel-
lant then admitted that the elements cor-
rectly described his conduct.

We find that the military judge’s provi-
dence inquiry sufficiently complies with the
provisions of Manual for Courts-Martial,
United States, 1984, R.C.M. 910(e) [herein-
after R.C.M.] and United States v. Care,
18 U.S.C.M.A. 535, 40 C.M.R. 247 (C.M.A.
1969).

[3] In his second assignment of error,
the appellant argues that the military
judge erred in finding him guilty of the two
additional contested charges, because he
improperly used the stipulation of fact, en-
tered into in connection with the pleas of
guilty, to prove the elements of the two
additional charges without obtaining the
appellant’s consent to do so. The govern-
ment disagrees, arguing that the stipula-
tion of fact was admitted into evidence
after a complete and thorough inquiry of
the appellant as required by United States
v. Bertelson, 3 M.J. 314 (C.M.A.1977) and
therefore, was properly considered by the
military judge; and that even if the mili-
tary judge did err, there was sufficient
additional evidence presented to support
his findings of guilty of the additional
charges. We disagree with the govern-
ment and find that, absent the factual ad-
missions contained in the stipulation of
fact, the government failed to provide suf-
ficient evidence to support the military
judge’s findings on the two additional
charges.

Pursuant to the terms of his pretrial
agreement with the convening authority,
the appellant entered into a stipulation “of
the facts and circumstances surrounding
the offense” and agreed that the stipula-

tion could “be used to inform the ... mili-
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tary judge ... of matters pertinent to an
appropriate finding and/or sentence.” The
pretrial agreement provided that if the ap-
pellant’s plea was not accepted, the stipula-
tion would be “null and void.” The agree-
ment is silent as to whether the stipulation
could be considered on the merits as to the
elements of the contested charges.

In the stipulation, the appellant admitted,
inter alia, that he willfully disobeyed the
“safe sex” order given by his commander
and that each time he had sexual inter-
course, he assaulted his sexual partner
“with a means likely to produce death [or]
grievous bodily harm by knowingly and
unlawfully exposing [them] to the HIV-
infection by engaging in sexual intercourse
with [them] without using a condom or any
other form of barrier protection.” The ap-
pellant also stipulated that he knew he was
infected with the virus but did not inform
his sexual partners of his medical condition
prior to sexual intercourse and that the
infection “can be transmitted through sex-
ual intercourse and that he was aware of
this at the time of each assault.” Attached
to the stipulation of fact was a Preventive
Medicine Counseling Record and a General
Counseling form outlining the risk of the
appellant’s condition to himself and others
and the restrictions imposed upon him by
his commander.

[4] “Before accepting a stipulation in
evidence, the military judge must be satis-
fied that the parties consent to its admis-
sion.” R.C.M. Bll(c).

If the stipulation practically amounts to

a confession to an offense to which a not

guilty plea is outstanding, it may not be

accepted unless the military judge ascer-
tains: (A) from the accused that the ac-
cused understands ... that the stipula-
tion will not be accepted without the ac-
cused’s consent; . and that the ac-
cused, after consulting with counsel, con-
sents to the stipulation....
R.C.M. 811(c) discussion. A stipulation
amounts to a confession when, “for all
facts and purpose, it constitutes a de facto
plea of guilty, i.e, it is the equivalent of
entering a guilty plea to the charge.” Ber-
telson, 3 M.J. at 315 n. 2; United States v.
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Long, 3 M.J. 400, 401 (C.M.A.1977); United
States v. Enlow, 26 M.J. 940, 943 (A.C.M.R.
1988). See also R.C.M. 811 analysis, app.
21, at A21-44.

[5] Having defined a confessional stipu-
lation, the court in Bertelson established
certain procedures for the admission of
such stipulations. “These procedures mir-
ror, to a great extent those which must be
met before a guilty plea is accepted.” En-
low, 26 M.J. at 943 (quoting United States
v. Cozine, 21 M.J. 581, 584 (A.C.M.R.1985).
They require a military judge to ascertain
from an accused that he has “knowingly,
intelligently and voluntarily consented” to
the admission of the stipulation and to con-
duct inquiries similar to those enunciated in
Care. Bertelson, 3 M.J. at 315; Enlow, 26
M.J. at 943; Cozine, 21 M.J. at 584. The
obvious and necessary purpose behind
these procedures is to prevent the govern-
ment from accomplishing indirectly that
which it could not do directly (i.e., place
before the factfinder the equivalent of a
confession without inquiring whether an
accused understands and consents to the
admission of such a stipulation). As stated
in United States v. Wilson, 20 U.S.C.M.A.
71, 74, 42 C.M.R. 263, 266 (1970) (Ferguson,
J., dissenting):

It would be highly inconsistent to allow
an accused who has declared his inno-
cence by means of a not guilty plea to
immediately admit his guilt in the form
of a stipulation of fact and thereby re-
lieve the Government of its burden to
prove his guilt beyond a reasonable
doubt.

In this case, the stipulation of fact was
specifically admitted into evidence for the
limited purpose of facilitating the provi-
dence inquiry as to those charges to which
the appellant pled guilty. If the appel-
lant’s plea of guilty had not been accepted
by the military judge, the stipulation would
have been “null and void.” Furthermore,
the military judge’s own advice to the ap-
pellant limited the use of the stipulation so
that “if [he admitted] the stipulation into
evidence it [would] be used in two ways.
First, ... to assist in determining if [the
appellant was], in fact, guilty, and, second,

in selecting an appropriate sen-

36 MILITARY JUSTICE REPORTER

"

tence....” We find nothing in the record
of trial to indicate that the military judge
discussed any further uses of the stipula-
tion with the appellant.

Under the circumstances of this case, we
find that the stipulation of fact entered into
by the appellant amounted to a confession
and could not be considered by the military
judge as to those charges to which the
appellant pled not guilty without the mili-
tary judge again conducting the required
Bertelson inquiry and obtaining the appel-
lant’s consent to do so in accordance with
R.C.M. 811(c). Bertelson, 3 M.J. at 31T;
Enlow, 26 M.J. at 943. However, inas-
much as the record is silent as to whether
the military judge actually considered the
stipulation of fact on the merits of the two
additional charges, we must look to the
remaining evidence which was before him
to determine whether the evidence was suf-
ficient to uphold his findings.

[6] Without the facts contained in the
stipulation, the military judge was left only
with the testimony of Ms. S and Sergeant
S. Together, their testimony tended to
prove that the appellant had consensual
sexual intercourse with them; that he did
not use a condom; and that he did not
inform them that he was HIV positive.
However, no evidence was presented by the
government to prove that the appellant had
been medically diagnosed as having the
HIV virus; that the virus could be trans-
mitted to another individual through sexual
intercourse; or that the appellant had been
given a “safe sex” order by his command-
er. Absent these additional facts, we find
the government's evidence against the ap-
pellant to be insufficient to support a find-
ing of guilty of Additional Charge I and
Additional Charge II.

Finally, the appellant argues that he was
denied effective post-trial assistance of
counsel because his trial defense counsel
failed to submit clemency matters to the
convening authority, to include a letter ad-
dressed to the convening authority from
the appellant. The government agrees.
Because of our disposition of this case, we
need not decide this issue.
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The findings of guilty of Additional
Charge I and its Specification and Addition-
al Charge II and its Specification are set
aside. Additional Charge I and its Specifi-
cation and Additional Charge II and its
Specification are dismissed. The remaining
findings of guilty are affirmed. The sen-
tence is set aside. A rehearing on the
sentence may be ordered by the same or a
different convening authority.

Judge WERNER and Judge GRAVELLE
concur.
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UNITED STATES, Appellee,
v

Specialist Bryan K. ZIOTS, I
United States Army, Appellant.

ACMR 9102571.
U.S. Army Court of Military Review.
11 March 1993.

Accused was convicted by a general
court-martial, F.B. Ecker, Jr., and B.C.
Dale, Jr., JJ., of assault consummated by
battery on child under age of sixteen. Ac-
cused appealed. The United States Army
Court of Military Review, Walczak, J., held
that: (1) jury instruction on parental disci-
pline was proper; (2) evidence was suffi-
cient to sustain conviction; and (3) expert
witness’ opinion on truthfulness of minor
victim was admissible.

Affirmed.

1. Military Justice €=600

Jury instruction on parental discipline
was properly tailored to evidence in court-
martial for assault consummated by bat-
tery on child under age of sixteen and
provided sufficient standard for accused’s
conduct, even though military judge did not

instruct in accordance with Model Penal
Code; military judge tailored reasonable
standard taken from United States Army
Military Court of Review decision in Unit-
ed States v. Schiefer.

2. Military Justice ¢=1416

Even if jury instruction on permissible
parental discipline given in court-martial
for assault consummated by battery on
child under age of sixteen was error, not
having been given in accordance with Mod-
el Penal Code, error was waived where
accused did not object.

3. Military Justice €599

Totality of evidence proved beyond a
reasonable doubt that regardless of ac-
cused’s motivation in striking his three-
year-old stepson, accused went beyond use
of reasonable moderate force allowed in
parental discipline and thus supported con-
viction for assault consummated by battery
on child under age of sixteen; accused in-
flicted massive physical trauma, using re-
peated blows. UCMJ, Art. 128, 10 U.S.C.A.
§ 928.

4. Military Justice ¢=1120

Expert witness’ testimony that he be-
lieved that accused’s three-year-old stepson
thought he was telling the truth when he
said that he had been struck by accused,
although expert did not believe some parts
of what child said, was admissible in court-
martial for assault consummated by bat-
tery on child under age of sixteen as pro-
viding explanation for contradictions from
child.

5. Military Justice €1425

Whatever effect expert testimony re-
garding truthfulness of minor victim may
have had in court-martial for assault con-
summated by battery on child under age of
sixteen was nullified when accused testi-
fied that he did strike his son.

6. Military Justice ¢=884.1

Denial of defense challenges to two
court members was not an abuse of discre-
tion in court-martial for assault consum-
mated by battery on child under age of
sixteen, although accused alleged that re-
sponses of two members indicated they



