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INTEREST OF AMICUS

The American Civil Liberties Union Fund of Michigan is the Michigan affiliate of a
nationwide nonpartisan organization of over 500,000 members dedicated to protecting the rights
guaranteed by the U.S. and Michigan Constitutions. The ACLU of Michigan has long been
committed to protecting the due process and equal protection rights of all people in this country,
including the rights of people who are facing any loss of liberty. The ACLU of Michigan has a
Lesbian Gay Bisexual and Transgender (LGBT) Project, which serves as the legal arm for
Michigan’s LGBT community, working for equal opportunity for LGBT persons through
litigation, legal education and public policy advocacy. The LGBT Project also assists persons
living with HIV/AIDS who have been discriminated against, and is involved with HIV/AIDS
related public policy issues, including testing and counseling, HIV confidentiality, and law
enforcement. The ACLU of Michigan has played an active role in proposed legislation that
would revise HIV testing procedures in hospitals and private physician offices, and has spoken

out against the use of anti-terrorism laws to prosecute persons living with HIV/AIDS.



STATEMENT OF FACTS

D-A- an HIV positive man, is being charged with assault with intent to maim and
aggravated assault for allegedly biting his neighbor, Winfred Fernandis, during an altercation
between the two men which occurred on October 18, 2009. According to the Clinton Township
police report Mr. A-allegedly bit Mr. Fernandis while they were fighting.

Nothing in the police reports or witness statements indicate that A-’s mouth was
bleeding at the time the alleged biting occurred. Al does not recall biting anyone, maintaining
that he was attacked by Fernandis, his wife, and Fernandis® father, and was fighting back in self-
defense. Medical records from the Mount Clemens Regional Medical Center indicate that Al
was bitten on his finger during the altercation. (Exhibit A). Afl also states that he has been a
victim of both physical and verbal harassment by the Fernandis family because of his sexual
orientation. After the alleged incident, AR filed a personal protection order against the
Fernandis family and a criminal complaint with the township police.’ A- was charged with
assault with intent to maim and aggravated assault.

At the November 2, 2009 arraignment, Macomb County Prosecutor Eric Smith
announced that his office was bringing additional charges against AQunder a state anti-
terrorism law, passed in the wake of the Oklahoma City bombing and an anthrax scare in
Michigan, to punish those who planned or carried out biological, chemical and radioactive
attacks. MCL 750.200i. The bioterrorism provision of the law upon which the prosecutor’s
office relied provides:

A person shall not manufacture, deliver, possess, transport, place, use or
release any of the following for an unlawful purpose:

(a) a harmful biological substance or a harmful biological device.

'Michigan Messenger, “State Lawmakers Question Terrorism Charges for HIV-Positive Man,” November 10, 2009,
http://michiganmessenger.com/30306/hiv-as-terrorism-case-could-set-legal-precedent.
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A.’s attorney has filed a Motion for Dismissal and the ACLU submits this amicus
curiae brief in support of such dismissal.
ARGUMENT
L THE MICHIGAN BIOTERRORISM LAW WAS NOT INTENDED TO PUNISH A

PERSON LIVING WITH HIV/AIDS WHO IS ALLEGED TO HAVE BITTEN A
NEIGHBOR IN PHYSICAL ALTERCATION.

Courts do not exist in a vacuum. They may take cognizance of facts and events
swrounding the passage and purpose of legislation, Wilkins v Ann Arbor City Clerk, 385 Mich
670,691 (1971). A court may refer to the history of the legislation in order to determine the
underlying intent of the legislature. Luttrell v Depariment of Corrections, 421 Mich 93, 102
(1984).

The legislative history behind Michigan’s bioterrorism law, MCL 750.200i. makes it
clear that the statute was not intended to cover incidents involving an HIV positive person biting
another person. The law was passed as part of a package of bills in 1998, “in the wake of the
Oklahoma City federal building bombing...as well as an incident in which police in Lansing
stopped a van driven by a Battle Creek man for a traffic violation only to discover weapons and a
bomb reportedly intended to be used to kill someone in Lansing. The apprehended man was
found to have been manufacturing anthrax in his basement.””

According to the legislative analysis of both Senate Bill 443 and House Bill 4289, which
eventually became MCL 750.200i:

The Bill would criminalize and punish the unfortunately increasing likelihood that

harmful biological, chemical and radioactive substances will be used to terrorize, harm,

or kill people. This would address not only the recent incident in Lansing where a man
was reportedly trying to cultivate the deadly anthrax toxin in his basement, but also

? House Legislative Analysis Section, Senate Bills 443 and 997, May 19, 1998,
http://www.legislature.mi.gov/(S(yirtskndp2gsxrd4 Sgxo3cf55))/documents/1997-1998/billanalysis/House/pdf/1997-




situations where an extremist sect released a deadly nerve gas in metropolitan subway
stations. While nothing like the Japanese incident has occurred yet in Michigan, the use
of harmful biological, chemical or radioactive substances or devices clearly is a
possibility that the law ought to address.?

State Rep. Mark Meadows, who chairs the House Judiciary Committee, said in an

interview in the Michigan Messenger, that he does not believe the legislature had the
neighborhood fight situation in mind when it drafted the terrorism laws. The Democrat from
East Lansing also said he thought the prosecution was “silly” because the law was never
designed to punish what occurred in this case:

Is this a dangerous instrumentality? It’s like saying that because I breathed

on you and I have tuberculosis and we are fighting, that somehow because I

have this disease it suddenly becomes more than just that I have this

disease,” said Meadows, a former assistant attorney general. “The other

charges are more than sufficient to deal with the issues involved.*

The ACLU of Michigan believes that, to the best of its knowledge, this is the first time a
terrorism law has been used in connection with an HIV-infected person’s prosecution. Not only
is Michigan’s bioterrorism law being misapplied, but such charges by the Macomb Prosecuting
Attorney’s office have the effect of demonizing people living with HIV, promoting both fear and
ignorance regarding how HIV is transmitted and discriminating against people living with this
virus. It was never the intent of Michigan’s legislature to use laws prohibiting bioterrorism to
prosecute persons with a physical condition such as HIV and the Prosecuting Attorney’s office

has created a dangerous precedent in doing so. There may be sufficient evidence to charge Mr.

A-with assault or some other crime, but not bioterrorism.

* House Legislative Analysis Section, House Bill 4289 and Senate Bills 97, 443, and 997,
August 24, 1998, page 9,
htip://www.legislature.mi.gov/(S(ik30xb45sg5y41fdecmez5n55))/documents/1997-

1998/billanalysis/House/pdf/1997-HLA-4289-B.pdf.
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I TERRORISM CHARGES MUST BE DISMISSED WHERE (1) IT IS

MEDICALLY IMPOSSIBLE TO TRANSMIT HIV THROUGH BITING WHERE

THE BITER IS NOT BLEEDING AND (2) NO EVIDENCE HAS BEEN

PRESENTED THAT DEFENDANT WAS BLEEDING WHEN HE ALLEGEDLY

BIT HIS NEIGHBOR.

Even if the bioterrorism law was intended to z‘lpply to an HIV positive person engaged in
a physical fight, the statute cannot be applied under the facts of this case. As discussed below,
HIV simply cannot be transmitted through a bite unless the biter is bleeding from the mouth.
Since Mr. AfJF's mouth was not bleeding when he allegedly bit his neighbor during the scuffle,
he could not have delivered a “harmful biological substance or device” as those terms are
defined by the statute.

MCL 750.200i provides, in relevant part, that ‘a person shall not manufacture, deliver,
possess, transport, place, use or release any of the following for an unlawful purpose: ...a
harmful biological substance or a harmful biological device.”

“Harmful biological substance” and “harmful biological device™ are defined in MCL
750.200h:

(f) “Harmful biological device” means a device designed or intended to release a harmful
biological substance.

(g) “Harmful biological substance™ means a bacteria, virus or other microorganism or a
toxic substance derived from or produced by an organism that can be used to cause death, injury,
or disease in humans, animals, or plants.

The undisputed medical and scientific evidence regarding transmission of HIV makes it
clear that the HIV virus cannot be spread by saliva unless it contains blood. The Center for

Disease Control states that contact with saliva, tears and sweat alone has never been shown to

transmit HTV. (Centers for Disease Control, HIV and its Transmission, July 1999, Exhibit B).



Saliva is an unlikely vehicle for HIV transmission, according to the UCLA Department of
Epidemiology because the virus is uncommon in saliva and, when present, tends to be there at
very low levels® Furthermore, there appears to be a factor in saliva that inhibits viral
transmission, making it even more difficult for the virus to move from one person to another.
There is a protein in the mouth that attaches itself to the surface of blood cells and blocks
infection by HIV that appears to be present in the mucous membrane in the mouth at a level
sufficient enough to reduce the concentration of HIV in saliva to non-infectious levels. The only
time saliva poses a risk for transmission it is when it is mixed with blood.’

Biting is not a common way of transmitting HIV. In fact, there are numerous reports of
bites that did not result in HIV infection. (Center for Disease Control, HIV and its Transmission,
July 1999, Exhibit B). The only reported incident by the Center for Disease Control that
suggested that HIV can be transmitted through a human bite. occurred in 1997, in an incident
involving an HIV-infected adult female sex worker who bit a man several times. A physical
examination of the woman showed that she had bleeding gums associated with severe gingivitis.
The epidemiologic and laboratory evidence supported blood-borne transmission due to severe
tissue damage and the presence of blood in the mouth of the HIV infected biter. (Blood-to-blood

transmission of HIV via bite; Liberti T, Lieb S, Scott R, Nolan J, Malecki J, Kalish M, Jaffe H;

* Whole saliva and serum samples were collected from 75 HIV-infected homosexual or bisexual
men. Thirty-eight percent of the cultured sera were positive for cell-free, infectious virus while
only 1 percent of the 218 cultured whole salivas contained cell-free, infectious virus. These data
support previous studies suggesting unlikely potential transmissibility of HIV infection by saliva.
Frerichs, R.R. Saliva and HIV Transmission. SEA-AIDS Network, August 29, 1996,

S Barr, C.E. et al, Recovery of Infectious HIV-1 from whole saliva, Journal of American Dental Association
123(2)36-48, 1992)

" Minnesota AIDS Project, HIV Transmission,
http://www.mnaidsprogject.org/learn.transmission.htm).




International Conference on AIDS. Int Conf AIDS, 1996 July 7-12; 11: 179 (abstract no. Mo. D.
1728).

The prosecutor relies on Peopie v Odom, 276 Mich App 407 (2007), to support its charge.
However, Odom is easily distinguished from the present case. In Odom, an HIV positive prison
inmate, whose mouth was bleeding, spat blood in a corrections officer’s face twice. The court
relied on medical evidence regarding HIV infected blood to uphold the trial court’s enhanced
sentencing. 7Id., 276 Mich App at 411.

In stark contrast, Mr. ﬁ- s mouth was not bleeding at the time he allegedly bit
Fernandis and there is certainly no evidence that Allen spat blood on his neighbor. There is no
allegation in the police or medical reports that Defendant’s blood was released or transmitted to
Fernandis at any time during the alleged incident. Therefore, the prosecutor’s office has failed to
allege facts to support that Defendant released a harmful biological substance.

CONCLUSION

The Macomb County Prosecuting Attorney’s Office has improperly brought charges
under Michigan’s bioterrorism law against Daniel AR an HIV positive man, for allegedly
biting his neighbor. It was never the intent of Michigan’s legislature for this law to be applied to
HIV positive persons involved in the type of physical altercation at issue in this case. The
charges brought by the Prosecutor promote myths and falsehoods regarding the transmission of
HIV. HIV cannot be transmitted through biting unless the infected person doing the biting is
bleeding. It has not been alleged that Mr. AR was bleeding when the biting occurred. Clearly
Mr. A. and people living with HIV are not terrorists. There are already laws that the
Prosecuting Attorney’s office can and has used to charge him for the alleged incident, and for

these reasons the bioterrorism charges under MCL 750.2001 should be dismissed.



Respectfully submitted,

ay Képlan (P38197)
Michael J. Steinberg (P43085)
Kary L. Moss (P49759)
American Civil Liberties Union

Fund of Michigan

2966 Woodward Avenue
Detroit, MI 48201
313-578-6812

Attorneys for Amicus Curiae

DATED: March 31, 2010
























