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Abstract--Thirty-four states and two U.S. territories have criminal statutes that specifically impose criminal 
liability for HIV transmission, exposure, or nondisclosure. With possible sentences ranging up to thirty years, 
these statutes have even provided the basis for convicting HIV-positive individuals who never actually 
transmitted the virus. To address the unreasonable prosecutions of these individuals, Representative Barbara 
Lee of California introduced the Repeal Existing Policies that Encourage and Allow Legal HIV Discrimination 
Act (REPEAL Act) to the U.S. House of Representatives on September 23, 2011. If passed, the REPEAL Act 
would require a systematic review of these statutes and the development of new federal guidelines to guide 
nationwide HIV-criminalization reform. This Note investigates the federal government’s previous attempts at 
setting national guidelines for HIV criminalization and offers recommendations for improvements that could be 
made under the REPEAL Act. In particular, I argue that HIV-specific statues should be reformed, not repealed. 
To that end, I urge Congress to adopt new federal guidelines that provide clearer notice of scientifically 
established modes of HIV transmission, set adequate procedural safeguards to prevent unfair prosecutions, 
establish guidelines for proportionate sentencing, and guarantee adequate federal funding for reform. 
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*1404 Introduction 

In 2009, Nick Rhoades, an HIV-positive man living in Iowa, received a twenty-five-year prison sentence and 
was forced to register as a sex offender after having a one-time consensual sexual encounter with another man 
while using a condom. The other man did not contract HIV as a result of their encounter.1 In Illinois, an HIV-
positive sex worker was jailed after failing to disclose her HIV status to a patron even though a condom 
wrapper was found at the scene.2 And even when a local Georgia newspaper had previously published a front-
page story about how a woman was living with HIV, a jury still convicted her of HIV nondisclosure, 
discrediting the evidence she offered that her boyfriend was aware of her status.3 
  
*1405 Thirty-four states4 and two United States territories5 have criminal statutes or sentencing enhancements 
that explicitly authorize such prosecutions. These statutes specifically impose criminal liability for HIV/AIDS6 
transmission, exposure,7 or nondisclosure. Arkansas’s statute, for example, states that “[a] person commits the 
offense of exposing another person to [HIV] if the person knows he or she has tested positive for [[HIV] and . . . 
engages in sexual penetration with another person without first having informed the other person of the 
presence of [HIV].”8 “[S]exual penetration,” under Arkansas’s statute, not only means sexual intercourse but 
also “any other intrusion, however slight, . . . of any object into a genital or anal opening of another person’s 
body.”9 The “emission of *1406 semen is not required” to complete the offense.10 Arkansas’s statute does not 
provide a defense for condom use or the absence of HIV transmission. 
  
Proponents of these statutes argue that HIV-positive individuals should be punished for not disclosing their 
status to sexual partners11 and that the deterrent effect of criminalization promotes public health and prevention 
strategies.12 At the same time, many commentators have also recognized that these statutes fuel stigmatization 
and fear of people living with HIV.13 These statutes may also undermine public health goals14 and fail to 
influence individuals’ behavior.15 
  
When the disease was first recognized three decades ago,16 HIV/AIDS was a “puzzle” to doctors.17 In the early 
1990s, when most HIV-specific statutes were adopted, effective antiretroviral drugs were not yet widely *1407 
available.18 Although HIV was “invariably fatal”19 in the early stages of the epidemic, medical advances have 
since made the disease highly treatable.20 Unfortunately, most HIV-specific statutes have not evolved at the 
same pace as science.21 
  
In recent years, however, momentum has been growing to reform these outdated statutes. In 2010, the Obama 
Administration released a report encouraging state legislatures to review their HIV-specific statutes “to ensure 
that they are consistent with current knowledge of HIV transmission and support public health approaches to 
preventing and treating HIV.”22 On September 23, 2011, Representative Barbara Lee of California introduced 
the Repeal Existing Policies that Encourage and Allow Legal HIV Discrimination Act (REPEAL Act).23 The 
REPEAL Act would require the Attorney General, the Secretary of Health and Human Services, and the 
Secretary of Defense to work with state officials, organizations, and others to analyze “[f]ederal and [s] tate 
laws, policies, regulations, and judicial precedents and decisions regarding criminal and related civil 
commitment cases involving people living with HIV/AIDS.”24 Following this review, the Attorney General 
would then provide a report on the study’s findings, including a set of recommendations for state governments.25 
Federal funding would also be available to help state and local governments and other organizations implement 
these *1408 recommendations.26 If passed,27 the REPEAL Act would be the first federal law to address the 



 

 

problems that have developed as a result of HIV criminalization.28 
  
The criminalization of HIV exposure has already received considerable treatment in legal scholarship.29 This 
Note expands the existing analysis by exploring the appropriate role of the federal government in guiding 
national reform. Specifically, this Note discusses the historical role of federal guidelines in shaping the national 
trajectory of HIV-criminalization legislation and offers possible alternative approaches to reforming such 
guidelines that might encourage nationwide reform at the state level. This Note begins in Part I by discussing 
the current reality of HIV/AIDS in the United States. This background contextualizes why it is necessary to 
reform HIV-specific statutes. Next, Part II examines the federal government’s two previous sets of federal 
guidelines for HIV criminalization, specifically, the Presidential Commission Report of 198830 and the Ryan 
White CARE Act of 1990.31 By exploring the problems related to HIV-specific state statutes, Part III then 
demonstrates that both the Presidential Commission and the CARE Act provided inadequate guidance. Finally, 
Part IV proposes alternative approaches the federal government could promote under the REPEAL Act. 
  

I. The Reality of HIV/AIDS in the United States 

The Centers for Disease Control and Prevention (CDC) estimates that more than one million people in the 
United States are currently living with HIV.32 Every year, approximately 50,000 Americans become infected.33 
And in the United States, nearly 636,000 individuals with AIDS have died *1409 since the start of the 
epidemic.34 Although gay, bisexual, and other men who have sex with men comprise a majority of the new HIV 
infections every year,35 the disease affects a cross section of American society.36 
  
Approximately 80% of new HIV infections in the United States result from sexual exposure.37 Contributing to 
this problem, 18% of HIV-positive individuals are unaware of their HIV status,38 and a recent study found that 
such individuals account for most new HIV infections.39 Additionally, 40% of individuals who are aware of 
their HIV status do not notify their sexual partners that they have HIV.40 
  
The CDC has explained in simplified terms that “HIV is spread by sexual contact with an infected person.”41 
But not all sexual contact presents the same degree of risk, and some forms of sexual contact pose almost no 
risk at all because they do not involve the exchange of blood, semen, or vaginal fluid.42 Indeed, choice of sex act 
and condom use both influence the risk of transmission.43 The risk of transmission, even for the riskiest 
behavior, is likely lower than commonly believed. For example, the riskiest sex act--unprotected anal sex when 
the insertive partner is HIV *1410 positive-- carries about a 1-in-50 probability of transmission.44 The risk 
decreases to nearly 1 in 2000 if the HIV-positive individual is the receptive partner during unprotected anal 
sex.45 The risks involved with unprotected vaginal sex are also relatively low--“approximately 1 in 1000 for 
male-to-female transmission and 1 in 2000 for female-to-male transmission.”46 The risk associated with 
unprotected oral sex has been more difficult to quantify; however, most studies agree that oral sex presents a 
lower risk of transmission than anal or vaginal sex.47 Correct and consistent condom use reduces the risk of 
transmission by at least 90% to 95%.48 Thus, the risk of an HIV-positive man “transmitting the virus to his 
partner during a single act of condom-protected anal intercourse is 1 in 500 if the infected man is the insertive 
partner and 1 in 20,000 if he is the receptive partner.”49 As these statistics demonstrate, transmission of HIV, 
even through the riskiest sexual contact, is not as easy as it was once assumed to be. 
  
Even when HIV is transmitted, however, there are an increasing number of treatments available. Since the 
discovery of the virus three decades ago, medical experts have made tremendous advances in developing 
treatments that delay the progression of HIV to AIDS.50 Today, *1411 an antiretroviral drug regimen, which 
involves taking a combination of three or more drugs that attack the virus and prevent it from multiplying, is 
typically prescribed.51 Although these treatments are not a cure,52 they have transformed HIV from a “death 
sentence” into a chronic illness.53 Since 1996, the life expectancy of HIV-positive individuals has more than 
doubled,54 and individuals who are still asymptomatic when diagnosed have life expectancies that are 
approaching that of the general population.55 Research has shown that these drugs may even reduce the risk of 
transmission by decreasing an individual’s viral load to almost undetectable levels.56 Unfortunately, HIV-
specific statutes have not evolved at the same pace as this ever-increasing wealth of knowledge about infectivity 
and treatment.57 As the REPEAL Act recognized, “State and Federal law does not currently reflect the medical 
advances and discoveries made with regards to HIV/AIDS.”58 



 

 

  

II. A Critical History of the Federal Endorsement of HIV Criminalization 

The public hysteria that emerged at the beginning of the HIV/AIDS crisis led many lawmakers to expand the 
response to the disease beyond *1412 traditional public health measures59 and to enact HIV-specific statutes.60 
The federal government supported this approach. This Part focuses on the two major federal endorsements of 
HIV criminalization--the Presidential Commission Report of 1988 and the Ryan White CARE Act of 1990. 
  

A. The Presidential Commission Report of 1988 

In 1987, President Ronald Reagan formed the Presidential Commission on the Human Immunodeficiency Virus 
Epidemic (the Presidential Commission).61 The Presidential Commission was tasked not only with evaluating 
existing efforts to combat HIV but also with making recommendations for future government action.62 In 1988, 
the year following its creation, the Presidential Commission published a report comprised of twenty major 
findings along with hundreds of recommendations intended to comprise the national strategy for responding to 
the HIV/AIDS epidemic.63 In a short, two-page section,64 the Presidential Commission specifically addressed the 
issue of criminalizing HIV transmission65 and encouraged state governments “to explore the use of the criminal 
law in the face of this epidemic.”66 The Presidential Commission cautioned, however, that criminal sanctions 
should function as a last resort, to be employed only after public health measures and other civil remedies failed 
to reduce HIV-transmission rates.67 
  
The Presidential Commission specifically criticized the use of general criminal laws, such as murder or assault 
statutes, to criminalize intentional HIV transmission and instead recommended that states consider 
implementing HIV-specific statutes.68 It argued that the intent and causation requirements of murder statutes 
were too difficult to prove in a prosecution for HIV transmission and that the penalties for assault were not 
*1413 stringent enough, especially in the case of intentional transmission.69 In contrast, the report reasoned that 
HIV-specific statutes “would provide clear notice of socially unacceptable standards of behavior specific to the 
HIV epidemic and tailor punishment to the specific crime of HIV transmission.”70 Ultimately, the Presidential 
Commission believed that the implementation of criminal penalties for intentional HIV transmission would 
deter high-risk behaviors and serve a public health function by preventing the spread of HIV.71 
  
The Presidential Commission recognized that relying on criminalization as a prevention strategy could be 
problematic. The report listed five possible “obstacles to progress.”72 First, it again noted that traditional 
criminal laws were not “well suited” to HIV-transmission prosecutions.73 Second, the report stated that 
prostitution penalties were “too lenient” and that enforcement of prostitution laws was “erratic.”74 Third, the 
Presidential Commission expressed public health concerns. Adopting criminal sanctions for HIV transmission 
could divert resources away from effective public health prevention policies.75 The report even cautioned that 
criminal sanctions could discourage people from undergoing HIV testing.76 Fourth, the Presidential Commission 
recognized that many view criminal sanctions as primarily punitive77 and as failing to serve as effective 
deterrents for HIV-positive individuals.78 Finally, the Presidential Commission acknowledged the dangers of 
“intrusive policing” and *1414 “selective prosecution,” especially as a means to “harass unpopular groups.”79 
  
To address these obstacles to progress, the Presidential Commission provided recommendations for HIV-
specific statutes. The report recommended that these statutes should only apply to people who have actual 
knowledge of their HIV-positive status.80 Furthermore, the statutes should only criminalize behaviors that are 
“scientifically established mode[s] of transmission” or that are “likely to result in transmission of HIV” 
“according to scientific research.”81 To that end, the statutes should provide clear notice of specific behaviors 
that may subject an individual to criminal sanctions.82 In the context of sexual transmission, the Presidential 
Commission recommended that statutes specifically impose an affirmative duty on HIV-positive individuals to 
disclose their HIV status to sex partners, to obtain their partners’ consent, and to use precautions.83 Thus, under 
the recommendations, only individuals who failed to perform these duties would face prosecution.84 Consistent 
with its emphasis on not substituting criminalization for traditional public health efforts, the Presidential 
Commission also recommended that prosecutors always consult public health officials to discuss other 
alternatives or interventions before proceeding with an HIV-transmission prosecution.85 In sum, the Presidential 



 

 

Commission’s recommendations emphasized the need for affirmative defenses, collaboration with public health 
officials, and clear notice of scientifically established high-risk behavior. 
  
The Presidential Commission’s recommendations were a meritorious first attempt to set a national HIV/AIDS 
strategy. Because it is debatable whether the criminal law has any deterrent effect in a public health context, the 
recommendations were wise to emphasize that criminal sanctions should only be an adjunct to public health 
measures. If, as recommended, a system were established for prosecutors to consult public health officials 
before initiating HIV-transmission prosecutions, less extreme measures *1415 could be explored first, leaving 
criminal sanctions only for those extreme cases warranting a heightened response. 
  
As later illustrated by the development of HIV-criminalization statutes at the state level,86 however, the 
Presidential Commission’s report did not provide adequate guidelines for developing appropriate HIV-specific 
statutes. First, although the report’s broad language concerning scientifically established modes of transmission 
would provide states the flexibility to update their HIV statutes as science evolved,87 this broad language was 
also unnecessarily vague. The recommendations themselves failed to specifically list which high-risk behaviors 
could be targeted. In 1988, when the report was released, HIV was still widely misunderstood, and many were 
still unaware of which activities constituted scientifically established modes of transmission. Without clear 
guidance, the Presidential Commission overlooked an important opportunity to provide accurate information 
about the actual methods of HIV transmission. 
  
Second, the report’s extension of criminal liability only to those HIV-positive individuals who know their status 
is problematic from a public health perspective. As noted in the report’s “obstacles to progress,” imposing 
criminal sanctions only on those individuals who know their status could discourage people from undergoing 
HIV testing.88 As a result, it is debatable whether the recommended criminal sanctions would even have the 
desired deterrent effect and prevent the spread of the disease because any reduction in the number of 
transmissions attributable to the implementation of criminal liability may be outweighed by an increase in 
transmissions owing to decreases in HIV testing. 
  
In the end, because the Presidential Commission had no authority to authorize funding to help states implement 
its recommendations, the success of its report depended largely on whether it received support from Congress. 
As discussed below, Congress did ultimately support the criminalization of HIV exposure.89 Contrary to the 
Presidential Commission’s report, however, Congress’s requirements did not emphasize limiting HIV 
criminalization to scientifically established modes of transmission. Thus, as this Note demonstrates, many 
states’ statutes have since undermined the public health strategies designed to prevent the spread of HIV.90 
  

*1416 B. The Ryan White CARE Act of 1990 

In 1990, Congress supported the Commission’s recommendations by passing the Ryan White Comprehensive 
AIDS Resources Emergency Act of 1990 (the CARE Act).91 The CARE Act was designed to provide 
emergency financial assistance to state and local governments providing services to HIV-positive individuals 
and families.92 Under the CARE Act, however, states would only receive federal funding for HIV/AIDS 
prevention and relief after demonstrating that “the criminal laws of the State are adequate to prosecute 
[intentional HIV exposure].”93 Although a state could satisfy this requirement by enacting an HIV-specific 
statute, a state could also comply with the requirement if its general criminal laws could apply to intentional 
transmission.94 A third option was for states to include HIV in the definition of sexually transmitted infections 
(STIs) that were covered in existing communicable or infectious disease statutes.95 Congress repealed the 
criminalization mandate in 2000, after all states had met the requirement, but to this day, states have still kept 
their HIV-specific laws on the books.96 
  
Although the CARE Act was consistent with the Presidential Commission report’s recommendation to rely on 
criminal prosecution as a prevention measure, the CARE Act ignored many of the report’s specific 
recommendations. The CARE Act identified three means of transmission that state laws must cover: donation of 
blood, semen, or breast milk; sexual activity; and intravenous drug use.97 But none of the subsections addressing 
these activities listed any specific behaviors or made any reference to whether the challenged conduct must be a 
scientifically established mode of transmission. For example, the CARE Act only required that state criminal 



 

 

laws be an adequate means to prosecute HIV-positive individuals who engage in “sexual activity,” have 
knowledge of their HIV status, and intend to expose another to HIV.98 Contrary to the Presidential 
Commission’s recommendations, the CARE Act did not require states to *1417 provide notice of which specific 
types of “sexual activity” might be subject to criminal sanction, and it did not require states to limit 
prosecutions to scientifically established modes of transmission. Furthermore, unlike the Presidential 
Commission report, the CARE Act only required that state statutes provide an affirmative defense for disclosure 
and informed consent.99 The CARE Act neglected to require a defense for individuals who used appropriate 
protection. By conditioning federal HIV/AIDS funding on such requirements, the CARE Act effectively 
undermined the Presidential Commission’s more public health-oriented goals. As a result, many states 
implemented statutes that criminalized behaviors that were not scientifically proven to result in HIV 
transmission. 
  

III. The National Landscape of HIV Criminalization 

The Presidential Commission report and the CARE Act served as an impetus for many states to implement 
HIV-specific criminal statutes. While at least four states had already implemented HIV-exposure statutes in 
1988 when the Presidential Commission released its report,100 by 1993, nearly half the states had HIV-specific 
statutes.101 And although the criminalization mandate of the CARE Act was repealed in 2000,102 no state has 
since opted to eliminate its HIV-criminalization statute.103 Today, thirty-four states and two United States 
territories have HIV-specific criminal statutes.104 
  
An examination of these statutes reveals that neither the Presidential Commission report nor the CARE Act 
provided adequate guidelines for appropriately developing HIV-specific statutes, highlighting the need for 
reformed federal guidelines. This Part discusses the problems associated with existing HIV-specific criminal 
statutes. These problems generally fall into three categories--public health, proof, and proportionality. An 
analysis of these issues serves as the foundation in Part IV for exploring the possibilities for national HIV-
criminalization reform. 
  

A. Public Health Problems 

Current HIV-specific statutes may impede public health initiatives intended to combat the spread of HIV/AIDS, 
highlighting the “inevitable tensions” that exist between criminal and public health approaches.105 Whereas 
public health initiatives typically emphasize prevention, *1418 education, voluntariness, and confidentiality, 
criminal law generally focuses on punishment, deterrence, and incapacitation.106 Although the prevention and 
deterrence goals of these two approaches may complement each other, many commentators have nevertheless 
argued that criminal law inevitably competes with and undermines public health goals.107 UNAIDS, the joint 
United Nations program on HIV/AIDS, has argued, for example, that HIV criminalization potentially 
undermines public health strategies by reinforcing stigma, spreading misinformation about the means of 
transmission, deterring HIV testing, compromising confidentiality in health care settings, and creating a false 
sense of security.108 
  
Although the Presidential Commission envisioned that HIV-specific statutes would serve as a supplement to 
public health prevention strategies, the HIV-specific laws that states implemented have instead undermined 
many public health measures. Contrary to the Presidential Commission’s central recommendations,109 most 
states’ HIV-specific statutes are not limited to scientifically established modes of transmission and do not 
provide clear notice of which specific behaviors might result in criminal liability. Most states have also 
neglected to provide adequate affirmative defenses. In particular, most states do not classify condom use as an 
affirmative defense, even though research shows that using a condom can significantly reduce the risk of 
transmission.110 Ultimately, these criminal statutes have not required collaboration with public health officials 
and have thus undermined many public health strategies. 
  
1. Criminalizing Behaviors that Are Not Scientifically Established Modes of Transmission.--Many states’ HIV-
specific statutes do not comply with the Presidential Commission’s recommendation that criminal sanctions 
only be used to target behaviors that are scientifically established modes of transmission.111 Instead, these 



 

 

statutes enforce an overly broad ban on most forms of sexual activity, regardless of the risk associated with a 
particular activity. As a result, many statutes conflate low- and high-risk activities with no-risk activities. 
  
*1419 Michigan, for example, requires disclosure before almost any type of sexual contact, including “sexual 
intercourse, cunnilingus, fellatio, anal intercourse, or any other intrusion, however slight, of any part of a 
person’s body or of any object into the genital or anal openings of another person’s body.”112 This overly broad 
statute imposes the same penalty on using an unshared sex toy113--a sexual activity that poses no risk of 
transmission--as it does on engaging in unprotected anal sex. Imposing the same amount of liability on these 
two very distinct activities not only leads to “unjust, absurd results,”114 but it also potentially misleads the public 
about actual modes and risks of transmission. 
  
In addition to criminalizing activities that pose no risk of transmission, many statutes also fail to differentiate 
between low- and high-risk activities. Idaho’s statute defines “transfer” of bodily fluid to include not only 
engaging in sexual activity by genital-genital and anal-genital contact but also engaging in oral-genital 
contact.115 While HIV transmission is still possible through oral sex, the risk is substantially lower than the risk 
of transmission through vaginal or anal sex.116 The risk of transmitting the virus through oral sex decreases even 
further if the person making oral contact is HIV positive.117 Assuming that the mere risk of transmission justifies 
criminal sanction, the vast disparity in the degrees of risk associated with various activities raises questions 
about whether it is appropriate to apply equal punishment to all sexual activity. Ultimately, by failing to take 
account of the “hierarchy of risk”118 that exists for various activities, these statutes reduce the incentives for 
HIV-positive individuals to engage in safer sex and undermine public health and prevention efforts. 
  
2. Lack of Clear Notice.--In addition to both criminalizing behaviors that are not modes of transmission and 
failing to account for varying degrees of risk, HIV-specific statutes often fail to provide clear notice of 
prohibited behavior. This lack of clarity is contrary to the Presidential Commission report’s recommendation 
that HIV-exposure statutes “clearly set[] forth those specific behaviors subject to criminal *1420 sanctions.”119 
Instead, the statutes often closely track the language of the CARE Act, which made funding contingent on states 
imposing liability on any HIV-positive individual who “engages in sexual activity if the individual knows that 
he or she is infected with HIV.”120 The CARE Act, however, failed to define “sexual activity” anywhere in the 
statute. 
  
Similarly, Illinois’s HIV criminal statute makes it a felony for an HIV-positive individual who is aware of her 
status to “engage[] in intimate contact with another.”121 The statute defines “intimate contact with another” as 
“the exposure of the body of one person to a bodily fluid of another person in a manner that could result in the 
transmission of HIV.”122 While this language seemingly tracks the Presidential Commission’s recommendation 
that statutes only criminalize conduct that is a scientifically established mode of transmission, the Illinois law 
nevertheless illustrates how following the federal recommendation can still result in statutory language that fails 
to provide clear notice regarding which specific sexual conduct may result in transmission and criminal 
liability.123 
  
This lack of notice is problematic from a public health perspective because it tends to encourage speculation 
about what constitutes criminal transmission of HIV. Furthermore, the deterrence justification for HIV-specific 
statutes is weakened if individuals do not have clear notice of which specific behaviors they should not engage 
in. Because providing clear notice could serve an important public health function by providing accurate 
information about HIV transmission and thus supplementing prevention goals, new federal guidelines should 
provide clearer notice of prohibited behaviors. 
  
3. Lack of Adequate Affirmative Defenses.--Finally, the affirmative defenses available under these statutes 
often do not adequately align with public health strategies of encouraging safe sex and frequent testing. Most 
HIV-specific statutes adhere to the CARE Act’s recommendation of not *1421 criminalizing conduct if there is 
disclosure and consent.124 States typically address disclosure either by making nondisclosure a necessary 
element of the crime125 or by making disclosure an affirmative defense.126 The consequence of this statutory 
choice affects which party has the burden of proof at trial.127 
  
Regardless of the statutory approach addressing disclosure, some have challenged whether disclosure is even a 
proper requirement in the context of consensual sex.128 First, an HIV-positive individual only has a duty to 



 

 

disclose her status if she is actually aware of it. Indeed, as foreshadowed in the “obstacles to progress” that the 
Presidential Commission identified, criminalizing nondisclosure could discourage people from getting tested.129 
Furthermore, HIV-positive individuals also have an interest in privacy and autonomy.130 Requiring partner 
notification may result in subsequent disclosures and may also “raise[] the prospect of domestic violence, loss 
of family and community support, and discrimination.”131 At the same time, however, sexual partners also have 
an autonomy interest in making fully informed sexual choices, and informed consent may not be possible 
without disclosure.132 Similarly, proponents of HIV-criminalization statutes *1422 argue that disclosure and 
consent provisions help prevent the spread of HIV by encouraging HIV-positive individuals to be more cautious 
when engaging in sexual behavior.133 Ultimately, however, proving disclosure and consent will be very 
challenging for HIV-positive defendants who face juries who often are more sympathetic to victims and are 
biased against individuals living with HIV.134 These challenges therefore raise questions about whether these 
requirements promote reliable and just results. 
  
Most problematic is the fact that most HIV-specific statutes lack an affirmative defense for condom use. 
Missouri’s statute goes so far as to explicitly bar even the possibility of a condom defense.135 But even absent an 
explicit bar, most states have interpreted their statutes not to allow a condom defense if one is not explicitly 
provided. In Illinois, for example, an HIV-positive sex worker was jailed after failing to disclose her status to a 
patron. Although police found a condom wrapper at the scene, under the Illinois statute, a person could be 
charged with HIV transmission even when a condom was used.136 
  
Although providing a condom defense might decrease the incentive to disclose one’s HIV status to sex partners, 
failing to provide a condom defense may more greatly undermine public health strategies that promote safe 
sex.137 Professor Isabel Grant argues “that encouraging condom use is so important, and that the use of condoms 
reduces the risk of transmission so significantly, that the criminal law should distinguish between protected and 
unprotected sex in cases of nondisclosure.”138 The importance of promoting condom use is also particularly 
crucial given recent studies that suggest optimism toward new HIV/AIDS treatments has led to “safer sex *1423 
fatigue” and increased sexual risk taking.139 Especially considering that the vast majority of HIV transmission 
occurs through sexual contact,140 the effects of these statutes on the rate of condom use must be closely 
scrutinized. 
  

B. Proof Problems 

The public health problems that HIV-specific statutes create are exacerbated by credibility and evidentiary 
problems in HIV-exposure prosecutions. While the Presidential Commission focused on the types of conduct 
that could be criminalized, it failed to provide adequate guidelines on the procedural aspects of HIV 
prosecutions. The CARE Act failed in this regard as well. These proof problems potentially undermine many of 
the possible benefits that these statutes could provide. 
  
Credibility is a tremendous hurdle for many HIV-positive defendants. In many consensual-sex cases, the 
testimony elicited at trial becomes one person’s word against another’s.141 For example, in Ginn v. State, a 
Georgia court of appeals upheld the conviction of Patrice Ginn, an HIV-positive woman, for failing to disclose 
her HIV status to her boyfriend.142 The local newspaper in Ginn’s town had run a front-page story about her HIV 
status before she became involved with her boyfriend.143 Nevertheless, even though Ginn and two witnesses 
testified that Ginn’s boyfriend knew she was HIV positive, the boyfriend testified that Ginn never informed him 
of her HIV status.144 Despite overwhelming evidence that her boyfriend knew of her status, the court affirmed 
Ginn’s conviction, explaining that there was at least “some competent evidence support[ing] that Ginn did not 
disclose her HIV status to the victim before engaging in sexual intercourse.”145 Because of the stigma still 
attached to being HIV positive, many in Ginn’s position face insurmountable hurdles when trying to convince a 
jury of their credibility in the face of conflicting evidence.146 
  
*1424 In addition to credibility problems, HIV-exposure statutes have also created evidentiary problems. By 
focusing almost exclusively on the defendant’s conduct and knowledge, HIV-exposure statutes tend to ignore 
several problematic issues. First, an HIV-positive individual can be prosecuted under an HIV-exposure statute 
even if her sex partner was also HIV positive when they had sex.147 These statutes are silent about whether the 
alleged victim’s own HIV status is relevant. While such an approach may align with a deterrence rationale of 



 

 

seeking to deter nondisclosure, this approach nevertheless results in criminalizing individuals who have not 
caused any harm. 
  
Indeed, these statutes often do not require that a victim become infected with HIV as a result of the defendant’s 
conduct.148 Furthermore, even if transmission does result, these statutes do not require proof that it was the 
defendant’s conduct that caused transmission. This evidentiary problem is particularly apparent under 
Missouri’s HIV-exposure statute, which authorizes prosecutions when “[a]nother person provides evidence of 
sexual contact with the HIV-infected person after a diagnosis of an HIV status.”149 Thus, under this statute, the 
prosecution would simply have to prove that the complainant had a sexual relationship with the HIV-positive 
defendant and that the defendant was aware of her status at the time of the sexual activity; no evidence as to the 
actual source of transmission is required for conviction.150 As this statute demonstrates, particularly in the 
context of exposure during consensual sex, focusing only on the conduct of the HIV-positive defendant 
undermines the public health strategy of emphasizing joint sexual responsibility151 and may result in 
prosecutions that are unfair to HIV-positive defendants. 
  

C. Proportionality Problems 

Finally, by failing to provide sentencing guidelines for HIV-exposure crimes, the Presidential Commission and 
the CARE Act have implicitly promoted inconsistent and disproportionate punishments that are often fueled by 
fear and stigma. In the absence of federal sentencing guidelines, *1425 penalties for HIV-exposure crimes are 
inconsistent from state to state.152 Even within a single state, however, many statutes result in disproportionate 
punishment. States have generally followed the recommendation of the Presidential Commission by 
establishing knowledge of HIV status as sufficient mens rea for the crime.153 As a result, statutes assign the same 
punishment to an individual who is reckless as to an individual who acts with the specific intent to transmit the 
virus.154 In contrast, the CARE Act recommended that only defendants who intend to expose another to HIV 
should be liable.155 But even in states that have HIV-exposure statutes that dictate that “[n]o person shall 
intentionally expose another to any [AIDS] virus,”156 courts have interpreted the intent element not to require 
intent to expose another to HIV or to transmit the virus, but to instead mean intent to engage in the conduct 
proscribed by the statute.157 Thus, these statutes often fail to impose varying degrees of punishments depending 
on the defendant’s culpability or the harm the defendant caused. 
  
Additionally, these statutes often authorize disproportionate sentences compared to other comparable crimes. 
Some scholars have compared the sentences available for HIV exposure and drunk driving. Both crimes are 
recklessness crimes, where a defendant can be found liable absent actual harm simply by creating a risk of 
serious harm.158 Nevertheless, maximum sentences for a first drunk driving offense are generally no longer than 
a *1426 year, while sentences for HIV exposure can range anywhere from five to twenty-five years or more.159 
Another scholar has compared the sentences available under HIV-exposure statutes and other general 
endangerment offenses.160 While HIV-exposure statutes allow for an average maximum prison sentence of over 
eleven years, reckless endangerment offenses typically carry sentences of six months to one year.161 For 
example, in North Dakota, an HIV-exposure conviction carries a potential prison sentence of up to twenty 
years; yet a reckless endangerment offense, where “the circumstances manifest [an] extreme indifference to the 
value of human life,” carries a maximum sentence of only five years.162 
  
Disproportionate sentencing is also dramatically illustrated by comparing the sentences authorized for HIV-
positive sex workers. For example, South Carolina’s HIV-exposure statute makes it unlawful for an HIV-
positive individual to “knowingly commit an act of prostitution with another person.”163 Although an HIV-
negative sex worker would only face a penalty of thirty days to one year in prison,164 an HIV-positive sex 
worker could face up to ten years in prison, regardless of whether there was disclosure, consent, and 
protection.165 Under South Carolina’s criminal code, prostitution is defined as “engaging or offering to engage in 
sexual activity with or for another in exchange for anything of value.”166 Thus, a sex worker could be charged 
with prostitution even before engaging in sexual activity. But even assuming that an HIV-positive sex worker 
engages in sexual activity, the statutory definition of sexual activity could include conduct that does not pose a 
risk of transmission.167 
  
Given the broad range of sexual activity that HIV-exposure statutes typically cover, disproportionate sentences 



 

 

suggest that it is the person’s HIV status, rather than her specific conduct, that is criminalized. Thus, to promote 
uniformity and to avoid punishments that are prompted by fear and stigma, future federal guidelines should also 
include clear standards for appropriate sentencing. 
  

*1427 IV. The Role of Federal Guidelines in Promoting National HIV-Criminalization Reform 

The Presidential Commission and the Ryan White CARE Act did not provide adequate guidelines for states to 
develop appropriate HIV-criminalization statutes. As they exist now, HIV-specific statutes simultaneously 
undermine public health measures and fail to adequately deter high-risk behavior.168 Nevertheless, as discussed 
in Part IV.A, because general criminal law statutes create many of the same public health and procedural 
problems, repealing HIV-specific criminal statutes is not an adequate solution. Instead, this Note argues that 
Congress should pass the REPEAL Act and adopt new federal guidelines that encourage states to reform, not 
repeal, their HIV-specific statutes. Because of its focus on the federal government’s role in shaping states’ HIV-
exposure laws, this Note does not attempt to provide a specific model statute that states should implement.169 
Instead, Part IV.B focuses on the areas in which the Attorney General and the federal government can 
encourage positive reform by providing new HIV-specific guidelines, as would be required under the REPEAL 
Act. In particular, the new federal guidelines should encourage specificity and scientific accuracy, recommend 
adequate procedural safeguards, establish guidelines for proportionate punishment, and provide adequate 
financial incentives for reform. 
  

A. Repealing HIV-Specific Statutes Is Not a Viable Solution 

Repealing HIV-exposure statutes and relying instead on general criminal laws would not eliminate the problems 
discussed in Part III of this Note.170 HIV-exposure prosecutions under general criminal statutes still present the 
same public health, proof, and proportionality problems. Nevertheless, many commentators have recommended 
this approach,171 arguing that eliminating HIV-specific statutes could help reduce the stigmatization that these 
statutes perpetuate.172 Additionally, a traditional criminal law approach might allow prosecutors to take account 
of the *1428 varying degrees of risk associated with certain conduct.173 Similarly, the range of culpability 
requirements in traditional criminal statutes would allow states to differentiate between reckless or intentional 
HIV exposure. Currently, this “spectrum of risk and culpability” is not captured in most HIV-specific statutes.174 
  
But repealing HIV-specific statutes and instead relying on traditional criminal law is not a workable solution.175 
Prosecuting HIV exposure under traditional criminal laws suffers from the same problems associated with 
prosecution under current HIV-specific statutes. Criminal laws are often broadly interpreted to sanction conduct 
that is not a scientifically established mode of transmission. For example, many HIV-positive individuals have 
been charged with aggravated assault for spitting and biting, with courts finding that HIV constitutes a “deadly 
weapon.”176 Furthermore, because traditional criminal laws are not specifically designed to deal with disease 
exposure or transmission, they too fail to give specific notice of the types of activities that could lead to criminal 
liability. 
  
Likewise, because general criminal laws are not specifically designed for crimes involving sexually transmitted 
diseases, most do not provide defenses, such as condom use, that are specific to sexual transmission. Finally, 
HIV-positive defendants face the same credibility and evidentiary problems under general criminal laws. 
Having identified these problems, the Presidential Commission recognized that “[t]raditional criminal laws are 
not well suited to the prosecution of HIV transmission” and that HIV-specific solutions were necessary.177 Thus, 
federal lawmakers will have to do more than simply recommend the repeal of HIV-specific statutes to correct 
the problems these statutes have created. 
  

B. Alternative Approaches for Reforming Federal HIV-Criminalization Guidelines 

Because repealing HIV-specific statutes is not an optimal solution, Congress should pass the REPEAL Act and 
provide new federal guidelines to promote national HIV-criminalization reform. There are four main areas in 
which revised federal guidelines can encourage improvement. First, new guidelines should reinforce the 
original intent of the Presidential *1429 Commission by encouraging clear notice of scientifically established 



 

 

modes of transmission. Next, revised guidelines should provide greater guidance on evidentiary and procedural 
issues in an effort to combat the bias that HIV-positive defendants often face at trial. Finally, the federal 
government should establish sentencing guidelines to encourage proportionate punishments and provide 
adequate financial incentives for reform. 
  
1. Providing Adequate Notice of Scientifically Established Modes of Transmission.--In an effort to eliminate 
prosecutions for sexual conduct that does not transmit HIV, new federal guidelines should encourage states to 
provide clear notice of conduct that has been scientifically established as a mode of HIV transmission and that 
could lead to criminal liability. Two general approaches are possible, each tracking the ongoing rules-versus-
standards debate in criminal law.178 First, revised federal guidelines could follow the approach of the 
Presidential Commission and maintain a broad standard that recommends criminalizing only behavior that has 
been scientifically established as a mode of transmission.179 For example, the guidelines could encourage only 
criminalizing behaviors that the CDC has recognized as a mode of transmission. Importantly, this approach 
would allow the guidelines to adapt to scientific developments and would prevent the need for additional 
legislative reform. Nevertheless, as discussed in Part III, even a science-based standard may not provide 
sufficient notice of prohibited behavior or prevent prosecutions for no-risk behaviors.180 
  
Alternatively, the federal guidelines could take a more rules-based approach, providing a clear list of behaviors 
that are scientifically established modes of transmission,181 as well as a list of behaviors that pose little or no risk 
of transmission.182 These explicit lists would provide the clear notice that was lacking in the Presidential 
Commission’s *1430 recommendations and in current HIV-specific statutes. In contrast to the standards 
approach, providing such lists would “eliminate[] the need to consider medical evidence of transmission risk” 
and also protect defendants by “allow[ing] less fact finder discretion.”183 Clear lists would also serve the public 
health function of providing accurate information about which behaviors pose a higher risk of transmission. If 
the federal guidelines contained a greater degree of scientific specificity, they would no longer be a potential 
source of misinformation about HIV transmission and would instead supplement prevention efforts. 
  
In contrast to a standards-based approach, however, this rules-based strategy could risk over- or underbreadth as 
the epidemic changes over time and as new prevention methods and treatments become available.184 One 
solution to this problem would be for the federal guidelines to encourage states to include sunset provisions,185 
thus requiring reevaluation of these lists as the epidemic and medical science evolve.186 Ultimately, because the 
standards-based approach taken by the Presidential Commission failed to prevent prosecutions for conduct that 
cannot result in HIV transmission, this rules-based approach may be preferable. 
  
Regardless of whether the guidelines use a standards- or rules-based approach, federal guidelines should 
explicitly promote condom use. There are three approaches the guidelines could take. First, the federal 
guidelines could use California’s statute as a model by making “sexual activity without the use of a condom” an 
element of the crime.187 But given how few states have even addressed condom use,188 states may be reluctant to 
follow California’s approach. Furthermore, making the absence of protection an element of the offense risks 
decreasing an HIV-positive individual’s motivation to disclose her status to a partner.189 Alternatively, the 
guidelines could recommend that states implement an affirmative defense for condom use.190 Although this 
second approach does not *1431 eliminate the nondisclosure problem, it does shift the burden of proof to the 
defendant. Finally, to address the problem of nondisclosure, the guidelines could consider a compromise by 
allowing a condom defense only when the HIV-positive individual also disclosed her status.191 Given the 
importance of condom use in public health prevention strategies, any of these statutory approaches to promoting 
condom use would be a great public health improvement in HIV-exposure legislation. 
  
2. Protecting Defendants from Unfair Prosecution.--Given the credibility and evidentiary problems that many 
HIV-positive defendants face,192 federal guidelines should encourage procedural requirements that prevent 
unfair prosecutions. First, the prosecution should have the burden of proving actual transmission. Second, 
because HIV-positive defendants often face prejudice and discrimination, the burden of proving nondisclosure 
and consent should also lie with the prosecution. Because a similar debate concerning the burden of proof arose 
when many states were reforming their rape statutes, related recommendations for rape reform laws is 
instructive. Ultimately, federal guidelines should be carefully tailored to specifically promote public health and 
prevention goals. 
  



 

 

The first evidentiary issue to consider is whether federal guidelines should recommend adding actual HIV 
transmission as an element of the offense. Current HIV-exposure statutes target the mere risk of transmission as 
a sufficient harm warranting criminal sanction. In theory, criminalizing the risk of transmission, rather than 
actual transmission, may promote public health goals by incentivizing HIV-positive individuals to exercise 
greater caution with sex partners. Empirical studies, however, have raised doubts about whether these laws 
actually have the desired deterrent effect.193 If deterrence is unlikely, the remaining justification for these laws 
lies in retribution. Under a retributive approach, however, not requiring evidence of actual transmission sends a 
message that having sex with an HIV-positive individual is itself harmful and further fuels the stigma that is 
already attached to having HIV.194 If actual transmission were made an element of the offense, HIV-positive 
individuals who acted with the intent to transmit HIV but fortuitously failed could still be prosecuted under 
general criminal statutes, such as for reckless endangerment or assault. HIV-specific statutes would then be 
limited to those instances where actual *1432 transmission resulted. This approach would cabin the detrimental, 
stigmatizing effects of these statutes only for those cases exhibiting the highest degree of harm. 
  
If revised federal guidelines took this actual transmission approach, they could additionally require the 
prosecution to prove that the victim was HIV-negative prior to his encounter with the defendant and that it was 
the specific defendant’s conduct that resulted in actual transmission to the victim. The prosecution would have 
two means of demonstrating transmission between the defendant and the alleged victim. First, testing is now 
available to compare the DNA sequences in HIV strains in two individuals.195 Alternatively, the prosecution 
could introduce evidence related to the victim’s prior HIV status and sexual history. Placing these evidentiary 
burdens on the prosecution would help to balance the bias that many HIV-positive defendants face during HIV-
exposure prosecutions, would encourage more widespread HIV testing, and would promote greater joint 
responsibility for choices regarding consensual sex. 
  
Even if federal guidelines did not go so far as requiring actual transmission, other evidentiary approaches could 
be used to eliminate unfair prosecutions. As discussed in Part III.B, states are split on how to allocate the burden 
of proving disclosure and consent.196 A similar debate about where to place the burden of consent developed in 
the context of reforming rape laws. Comparing these debates will help demonstrate where it is most appropriate 
to place the burden in HIV-exposure prosecutions. 
  
Advocates of reforming rape laws have argued that the defendant should have the burden of proving consent.197 
This shift was an attempt to move the emphasis away from the rape victim’s behavior and to focus instead on 
the defendant’s misconduct.198 Reformers wanted to avoid “an invitation to put the victim on trial.”199 HIV-
exposure laws warrant a different approach. Placing the burden on the prosecution in an HIV-exposure case is 
appropriate given the different kinds of harm involved in *1433 HIV exposure and rape. Professor Margo 
Kaplan illustrates these differences: whereas “[a] defendant is guilty of rape when she engages in sexual activity 
without the victim’s consent,” a defendant is guilty of HIV exposure “when she exposes her partner to a risk of 
sexual activity.”200 Similar differences appear with respect to the type of consent that the two crimes require: 
“The fact finders in a rape case must determine whether the victim consented to the sexual activity, not whether 
the victim consented to the defendant creating a risk of the victim being raped. . . . [O]nly consent to the sex 
itself negates the wrongfulness of the [rape] assault.”201 HIV-exposure statutes, in contrast, “criminalize the 
creation of risk. The consent defense requires a determination of whether an individual consented to risk . . . .”202 
  
Many HIV-exposure statutes incorrectly make consent contingent on an HIV-positive individual’s prior 
disclosure; in other words, if the HIV-positive individual has not disclosed her status, her partner is not able to 
consent.203 This approach confuses the harm to which a victim is consenting. Knowledge of a sexual partner’s 
HIV status “is neither necessary nor sufficient for consent to risk of transmission.”204 There is always a degree of 
risk, however slight, that a sex partner of unknown status is HIV positive or has some other STI.205 Even if a 
partner lies about her status by claiming to be HIV negative, the victim still assumes a risk of transmission when 
he does not insist on using a condom or engaging in low-risk behavior. Ignoring this assumed risk in the context 
of consensual sex potentially creates a perverse incentive for HIV-negative individuals to avoid taking 
responsibility for their sexual choices. 
  
In the prosecution context, placing the burden of proving consent entirely on HIV-positive individuals 
“obscures the fact that both partners involved in a [[consensual] sexual encounter are responsible for taking 
precautions to prevent the transmission of disease” and “masks the responsibility of uninfected partners to insist 



 

 

on condom use.”206 Furthermore, whereas rape victims have historically faced stigma in the context of rape 
prosecutions, HIV-exposure victims do not face the same stigma. To the contrary, it is HIV-positive defendants 
that must battle a history of marginalization and prejudice, thus warranting an approach that places a greater 
burden on the prosecution. Therefore, in the context of *1434 HIV exposure, it is appropriate to place the 
burden of proving nondisclosure and consent on the prosecution. 
  
3. Setting Guidelines for Proportionate Punishment.--The federal guidelines should encourage states to 
authorize proportionate sentences for HIV-exposure crimes. The remarkably high sentences available under 
current HIV-exposure statutes, even when transmission does not result, send the message that sex with an HIV-
positive individual is per se harmful.207 This message is inconsistent with advances in disability law, where the 
Americans with Disabilities Act has recognized HIV as a disability in an attempt to eliminate the stigma and 
discrimination attached to HIV status.208 Broad HIV-exposure laws thus inappropriately “[p]unish[] an HIV-
positive individual for her partner’s perception of being tainted” and “use[] the expressive power of the criminal 
law to promote the stigmatization of and discrimination against HIV-positive individuals.”209 
  
One approach is to recommend that HIV-exposure sanctions be comparable to those available under general 
STI-exposure statutes.210 Whereas most HIV-exposure statutes classify the crime as a felony,211 the penalties 
under general STI statutes are generally misdemeanors.212 Indeed, the advances in HIV treatment supports 
grouping HIV with other STIs.213 Furthermore, while HIV/AIDS still does kill people, so do other STIs, such as 
HPV (the human papillomavirus), which can cause cervical cancer.214 Therefore, setting aside HIV in its own 
category may no longer be appropriate. 
  
A second approach would be to recommend different sentencing ranges depending on the established mental 
state of the defendant. Currently, the exclusive focus on knowledge of status results in unreasonable 
sentences.215 Instead, a defendant who acted with the intent to transmit HIV should be subject to a harsher 
sentence than a defendant who *1435 acted only recklessly or negligently.216 While the line between intent and 
knowledge may seem blurry, taking a graded approach would allow prosecutors and courts to distinguish 
between an HIV-positive individual who repeatedly exposed others to the virus and failed to wear a condom 
and another HIV-positive individual who, acting on the advice of her doctor that her viral load was low, chose 
to engage in sexual activities, such as performing oral sex, that have a lower or even negligible risk of 
transmission. 
  
Finally, the strictest approach would be to only punish individuals who act with the intent to transmit.217 But 
even in states that have required proof of intent in the language of their statutes, this intent requirement has been 
inappropriately interpreted to refer to intent to engage in sexual conduct.218 Instead, the guidelines should require 
intent to transmit HIV.219 To prove intent to transmit, the prosecution could rely on circumstantial evidence, 
such as whether the defendant disclosed her status or instead lied about having HIV, failed to use a condom or 
other protection, or had multiple charges brought against her, demonstrating a pattern of high-risk behavior.220 
Some might respond that criminalizing only intentional transmission does not reach broadly enough to sanction 
HIV-positive individuals who also pose a public health risk by acting knowingly or recklessly. By only 
criminalizing the highest degree of culpability, however, federal guidelines would place a greater emphasis on 
joint responsibility in sexual relationships by encouraging condom use and would help eliminate the 
discrimination that HIV-positive individuals face. 
  
4. Providing Adequate Funding.--Finally, in order to encourage states to follow revised federal guidelines, it is 
crucial that Congress condition HIV/AIDS funding on states’ reforming their statutes in conformance with the 
guidelines. Without the inducement of federal funding, new federal guidelines would likely be as ineffective as 
the Presidential Commission report in encouraging appropriate criminal laws. *1436 Indeed, the CARE Act, 
which made federal HIV/AIDS funding contingent on states having adequate criminal laws to prosecute 
exposure,221 played a large role in the development of HIV-specific statutes. Although only four states had HIV-
specific statutes when the Presidential Commission released its report, by 1993--three years after the CARE Act 
was implemented--nearly half of the states had HIV-specific statutes.222 By providing new federal funding to 
implement prevention-oriented HIV-exposure statutes, revised federal guidelines could change the trajectory of 
HIV criminalization. 
  



 

 

Conclusion 

Because HIV is now a chronic condition rather than a death sentence, it is necessary to face the fact that 
consensual sex is a normal part of living a full life, even for individuals living with HIV. The unspoken 
justification for maintaining existing HIV-specific statutes is that HIV-positive individuals have lost their right 
to have any sexual contact.223 This unspoken prohibition is a kind of nonphysical exile of HIV-positive 
individuals from society.224 And when HIV-positive individuals dare challenge this exile, the criminal law 
responds by physically exiling them to prison, often for unreasonable periods of time. Thus, what is really being 
criminalized is having sex while HIV positive. This problem is frequently ignored, largely because of the 
tendency to stigmatize people living with HIV. 
  
By passing the REPEAL Act, Congress could address these problems and provide updated guidelines for HIV-
criminalization statutes. Guidelines requiring clearly drafted HIV-specific statutes that reflect scientifically 
established modes of transmission could better supplement public health and prevention efforts. Narrowly 
tailored HIV-specific statutes could also reduce the risk of unfair and arbitrary prosecutions by establishing 
higher burdens of proof for the prosecution. By passing the REPEAL Act and providing revised federal 
guidelines, the federal government would set the standard for national HIV-criminalization reform and end the 
senseless marginalization of HIV-positive individuals. 
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