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The following papers, numbered 1 to were read on this motion tolfor A . l l L k  36 
_ . _ _ ~ _ _ _  _c___- 

Papers Numbered 
Notice of MotiodOrder to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidavits --___ 

Cross-Motion : 0 Yes d No 

Upon the foregoing papers 

the motion is decided in accordance with th 
hereby: 

accnnipunying memorandum decision. It is 

ORDEREL) that. the pctitiori is granted to the extent that the dccision of the HPD to deny 
relocation assistance to petitioner 011 the grouiids h t  he was displaced from an illegal unit is 
annulled. The mattcr is rcmittcd to thc HPD, whjcli is directed lbrthwitli to providc petitioner 
with any and all scrviccs and assislarice it delemiries tu bc appropriate and rcquircd to be 
provided to a. “rclocatee” pursuant to applicable statutc and .regulation, consistent with the 
clecisiuii hercin. It is I’urthcr 

ORDERED lliat ~c~iiiisel for respondent, is directed to serve a copy of this clccision and 
order on counsel for petitioner wit17 notice of entry within twctity days of entry. 
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Petitioner, 

For Judg,menl Pursiiaiit to Article 78 
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Index No. 400850/05 
Mot. Scq. No. 001 

-against- 

SHAUN DONOVAN, as C‘ominissioner of the 
DEPARTMENT OF H OU S I N (3 I’IIESEKVATION 
and DEVELOPM EN‘I’, 

Rcspondcnt. 
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Mcniorandurii r h i  sion 

CAROL R. EDMEAD, ,I.:  

In this Article 78 proceeding, petitioner Keith Cupidon seelcs an order aririullirig the 

decision 01 respondent Comiiiissioner of the Lkparlrnent of Housing 1’1-esei-vation and 

Dcvclopmenl (“HI’D”) that petitioncr, a disablcd adult who was removed from his apar-lment 

pursuant to a vacatc order, is not entitled to relocation assistance, and coinpelling rcspolidcnt to 

provjdc such assistance (petition, para. 3 1). Rcspoiidciit asscrts that pctitioncr is not entitled lo 

relocation assistance because HPI) regiilatioris (28 RCNY @ I 8-01 ), oiily providc for offcring 

temporary rclocation services to those vacated from lawful dwelling iinits, ami petitioner was 

vacated from an illcgal dwelling. For the reasoris set forth below, the court determines that 

petitioner is a “relocatcc” as dci-iined in  28 R C N Y  § 18-01, for purposes of eligibilily for 

relocation assistance. Iiespondent’s unwrittcn dctciuiination that pctitioncr- was not a rclocatcc is 



. . . . . . . . . . . . . . . . . . .  

annulled, and the matter remitted foi- provision ol'relocation assistance sei-vices as detcrmincd by 

H I-)D to bc required pursuant to statule and regulation h r  a rclocatcc. 

k+~rcr M C I  1 /jiI ckgro ui i  d 

1)ctitioncr shows that he bcgaii living in a rooming iuiit in the basenicnl ol'a two-hiaily 

1ioi.rsc locatcd at 3223 Ncwkirlc Avcnilc in Brooklyn, New York, in Seplember 2003. He alleges 

hc paid rent of $280.00 in cash to the owner, Osmond Stephens (the "Laiidlord"), evcry iiionth 

1111-ougli March of 2005, when lie was forced to leave as a resull or respondent's exccution o r a  

vacatc ordcr. 

Petitioner presents evidence thi~t the chain of evcnts 1-csulling in his removal From the i.tiiit 

began c u i  Novcmber 8, 3004, wlicri his Landlor-d sei-vcd a. notice of leimination ol'tenalicy, 

efkctive Decmbei- 3 1 ,  2004, and t1iei:i coiiiiiicnccd an cjectmcnt. action in Sitpreimc Court, Kings 

Coiinty (suppleiiienlal affirmation, exhibits A and Bj. Landlord alleged i n  that action that 

pctitioiier Jcnleci the i.aiit pi.ii-suriiit to an oral ]case, and paid $60 per week (id., CXhlbit 13). 

At or about lhc time I,andlord scrved the notice of kmiination, pctilioner cmitiieliced a 

housing action against his Landlord in Civil Court, Kings Coun~y, alleging lack or lieat and other 

coiiditioiis (petition, para. 1 ' I ) .  An HP.D housing inspector was sent lo inspect the unit, and told 

pctitioncr it was an illegal uni t .  On Novcmber 29, 2004, an order was entcred on coriselit by the 

court directing the Laiidloi-d to pi-ovide heal (pctitioii, exliibit A). 011 Febniary 17, 2005, Civil 

Courl, Kings County, issued a decision linding that, because thc premises constituted an illegal 

apartnient, Ihe coui-t could no1 order 1-cpaii-s other than directing thc laiidlord to ci.irc the heat 

violation foiind by the HP.D inspector, which "constitutes an illegal constructive cviction in 

w i ii tor" (cx 11 i bi t B). 
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Meaiiwhilc, on Fcbruary 16, 2005, IlPD issued a partial vacate order statiiig that the 

dwelling had been h i m d  to bc diiiigerous to life and detriiilcntal to tlic health and s a l l y  01 

occupaiits, because of an “illegal apartment created at cellar” and “inadeqiiale second nieans of 

cgrcss” (cxliibil E). On March 2, 2005, HPD left a lelter addressed to “tenant” stating t1i:it its 

staff liad attenipted to visit and that “seal iip of illegal occupied space is Wednesday, March 9”’ 

2005 at 1 1 :OO AM” (exhibit D). On March 9, 2005, respoiideiit was h c i h l y  removed from the 

subject premises, with all oi’ his belongings being leri therc.’ 

Pelilioiicr allcgcs he went to HIW’s ol’licc or Rclocation Assistance in New Yolk that 

sainc day am1 w w  denied relocation assistaucc, without a lic;iriiig:, :md was sen1 away without 

explanation. Respoiidcrit alleges it  has no record of petitioner’s Iiaving signed the visitor’s log at 

tlic H P D  oftice, but dfinllat1vcly states that, when lhe Vacate Order was exccutcd, “HPD did not 

offei petitioiicr tcinporaiy housing because pelitioiicr was not dccmcd to be a relocatee within the 

nieaning” of its regrlatioiis (verified answer, pal-a. 46). 

Petitioner’s sole income is public assistarice of $352.00 per month, and he rcccivcs public 

assistance, food stamps, and Medicaid at the address liom which lie was vacated. Petitioiier 

alleges he is currently lioriieless, aiid has no prospects of finding a new place to live without 

re 1 oca t i 011 ass i s t ai i c c . 

1, c g d  Llisciws ioiz 

Petitioner’s position that lie is ;L rclocatcc entitled to receive relocation assislance is based 

on tlic plain and unambigiious 1ang:uagc of the NYCl Administrative Code, (.i 26-301 ( 1  )(a), and of 

‘While Petitioiier disputes HPD’s finding that the cellar apartment lackcd a second means 
of egress, he cmpliasizcs that such dispute i s  in-elcvant to tlic issucs bcfore the coiirl. 
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tlic regulations adopted by respondent HPD, in particular 28 TiC.:NY 0 1 8-0 I .  The Administrative 

CIode provides h a t  the Cornmissioner of HPD shall providc relocation serviccs to “tciiaiits o r  any 

piivately owned building” who have been displaced as tlic result of cnforccmcnt of :lily order 

perlaining 10 the health of tmilding occupants: 

“(a) To providc and inainktiii tenanl relocation serviccs 

*** 

The H I 9  “may coiiiiiieiice an action against lhe owner for recovery ol‘ I relocation-] cxpciiscs” 

(Adniin. Code 5 20-305[3]).  

The rcgulatioiis protiidgatcd by I-JPD define the leim “relocatee” lo include “an 

individual ... dcprivcd or‘a pcmiancnt rcsidence rented by Iiirii/her in lhe City of New York as  a 

direct result of the enhrcemeiit of a Vacate Order ... and not ineligible for relocation sciviccs or 

benefits under any provisioii of these regulations or ol‘ law” (28 RCNY $ 18-01>. A vacate order 

iiicl~ides an enforcement vacate order issued by tlic Divjsion o r  Code Eiifbrcement o l  HPD 

pursuant to Administrative Code 17-1 59 or otlicr provision d t h e  law (28 KCNY 5 18-01), 

such as the one issued by HPL) with respect to the bascniciit prciniscs whcrc pctitioiicr was 

residing. The rcgulatioiis providc that the HPl) “shall offer lemporary shelter lo [a]  relocatcc” 

and t l m e n k r  provide other services, including referral to at least thrcc standard 3partiiiciits (2s 
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KC’NY 5 18-01 [ b l ) ,  

The City relics on tlie general principle that an agciicy’s interpretation of thc statule it  is 

responsible lor administering and its own regulations are elititled to dcfcrcnce (Toniiriy ~ i i z r l  Tinrr, 

/ t i c .  11. Llqit. qfC’on,sumo..s AjJiits oft l ic1 C:‘ity q f N e w  Yo/%-, 95 A.D.2d 724 [ l  st Dept. 19831, affJ 

62 N.Y,2d 671 [ 19841). However, wlicrc tlic mattcr is a pure question of law, and the agciicy’s 

deteniiinatioii IIruiis counter to the clear woi-ding o l  a statutoiy provision,” its deteiiiiiiiatioii is 

given little weight (Krnt.cL~ics v. Merchnnts Midt. 1 1 ~ s .  Co. 49 N.Y.2d 451, 459 [ l9SOj). ITcrc, tlw 

agciicy’s purported interpixtation o f  tlic statiitc and regulation negates the plaiii language, as well 

as the clear intent o r  the statute and regulation to provide relocation assistance to tenants “who 

lose k i r  Iioiising through no l - k i l t  of their own,” incluciillg tliosc rcmovcd from a pelinanent 

residence ;is tlic rcsult o f  cnforcement of a vacate oi-der (Mrr&~ 0[lf‘C;00dwit7 v. Gleidirir/ti, 1 19 

Misc. 2d 538, 543 [Sup. Ct, N.Y. County 19831). 

I C ~ S ~ T K ~ ~ I I ~  asserts that its delemiination that petitioner was iiot a relocatee, but was only 

eligible for services through tlic Department of Homeless Seivices, was based on a ratioiial 

interpretation o l  the applicable regiilalion because an illegal unit “can ncvcr be deemed a 

peniiancnt icsidciicc” and a “resident of such iiiiil can ncvcr obtain legal riglils to remain Il~ei-e 

but ralher is subject lo vacatur at any time because occupancy 01 the uiiit violates the law” 

(aiiswcr, para. 5 3 ) .  It asserts that this statement of tlic law follows tlie holding of the court in 

C‘il-y o/Nw Yo,-lr v. NPW Y o ~ k  & Hutig Kotig Rcriprncrrtioti Lxch. C‘orp., 193 Misc.2d 7 16, 

71 9-720 (SLIP. Ct., N.Y. Coimty 2002 [Lchncr .I.]). However, Ilia1 case is wholly iiiappositc, and 

docs not supporl the position taken by HPD. In that casc, tlic owner of 3 commercial building 

lcascd lmcmcnt space to ;i tenant wlio erected cubicles Iiolding 20 beds. ‘14ie New York City 
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Fii-e Department executed an order lo vacate the occupants of the building, resulting in 

displacciiicnl of 55 individuals who had been occupying the premises. Tlic City then provided 

relocation services [or all 55  of the people displaced by [lie Fire Departincnt, incurring costs in 

excess oT $280,000, and sought to rccover the costs li-om the owner pi-suaiit to Adrninistralive 

Code 5 20-305 (3). After- trial, the court rcasoncd that the fidministJ-ativc Code only requires that 

rclocatiori assistance bc provided to “tenants” of privately-owned lmildings, in contrast to tlic 

provision concerning City-owned buildings, which provides for assistancc to “occupants.” 

Finding h a t  the City had failed to prcscnt cvidence to show that any of the 55  relocatcd pcrsons 

lincl bccn leniiiits, ratlicr thr in  mere ~ccupa i i t s ,  a i d  Lhal the cubiclcs liolding 20 beds could iiot bc 

vicwcd 3s  peiiiiment 1-csidcnce for 55  individuals, thc court held that tlic owncr was not liable 

for h e  relocation cxpenses incuncd by the Clily. 

‘I’li~is, the dccision reached in tlic Ncw Yo& h: IIvrzg K o ~ g  case tracked tlic stiitiitory 

languagc, which requires J I PD to providc rclocation assistaiice to “tenants of any privately 

~ w i i c d  building’’ displaced as a result of cnforccrnent of a law or order, and the regulatory 

laiiguagc defining i-elocatec 3s a person “deprived of ;I peniiaiient residence rented by hiiii/hcr ,_ 

as a dircct rcsull of llie enh-ccmenl ora  Vacatc Ordcr” (see Rct6J.k v. C’ily ofNcw Yodc, I4 

A.D.3cl 708 [2d Dept. ZOOS], “petitioncr’s argunienl that tlic tcrm ‘tenanl[ 1’ as uscd in 

Administrative C.’ode o l  City of New York $ 26-30 I is liniilecl to the named tenant 011 a lcasc is 

without iiicrit,” and HPD therefore was eiititlcd to rccover cosls oIoUcring temporary shcltcr- to 

relocatecs). Nothing in the decision supports tlic I-IPD’s position that tciinnts displaced h m  an 

illegal housing unit as a result of enfoi-cement oi‘n vacate order a1-e ineligihle for relocatioii 

assistancc. 
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kTPD docs 1101 appear to dispute pctitioiicr’s status ;is a “tenallt,” in light of the evidence 

that he paid monthly rent to the Landlord (,we W e i h  v. 926 Park Ape. C7orp., 154 A.D.2d 308 

11 Dcpt. 1989J, whcrc “de~ciidaiits acccpkd rent Irorn plaintifl; [he was] a ~iiontb-to-month 

tenant ... and thus entitled . , , to a 30-clay notice hy clcfcnclants oIan intcntiou to C O I I I I I I C I I ~ ~  ;in 

action or procxcding to recovcr possession”). Nor docs respondent appear lo dispute that, having 

resided in  the cellar unil for over a year, petitioner should bc deemed a pcrmancnt rcsideiit 

thescof (scc IJrzivcrsciI Motor L o d g ~ s ,  [tic. v. S ‘ C . ~ ~ I ~ ~ O M S ,  146 Misc.2d 395 [N.Y.Just.Ct. 19901, 

homeless individual who resided at Motor Lodge [or iiioi-e than 90 days was not a transicnl, 

1-egard1es.s: of whcther 11iotel violated iis liccnse by periiiilting lion-lclcss people to be ni;iintained 

oii its prciiiiscs 17~- a peiiod in excess of 30 days; Multiplc liesidcnl LAW 9 SO, “transient 

occqxincyyl of a hole1 mcaiis occupancy “for- :I pcriocl of ninety clays or less”). 

Accordingly, it is hercby 

0RL)EREL) that the petition is granted to the extent that the decision of tlic HI’D to cicny 

rclocatioii assistaiicc to petitioner 011 the grounds t11;ii hc was displaccd ii~oiii an illegal unit is 

annullcd. The matter is rcinittcd to the HPD, which is directcd Io‘ortliwith to provide petitioner 

with any and :ill services and assistance it dcteiiiiines to be appropriate and required to bc 

providcd tcj a “relocatee” pursuant lo applicable statute and rcgulatjon, consistent with the 

tlccisioii herein. It is fLirilicr 
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0IU)ERED that counsel h r  respondcnt, is direckd to serve a copy of this dccisioii and 

order 011 counsel loor petitioncr with riolice of cntry within lwciity days of entry. 

This dccisioii constilutcs thc ordcr of lhe coui-t. 

Datcd: J.uly I ,  2005 


