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MISSION STATEMENT

The Center for HIV Law and Policy is a national legal and policy resource and strategy
center for people with HIV and their advocates. CikfhRs to reduce the impact of HIV

on vulnerable and marginalized communities and to secure the human rights of people
affected by HIV.

We support and increase the advocacy power and HIV expertise of attorneys, community
members and service providers] advance policy initiatives that are grounded in and
uphold social justice, science, and the public health.

We do this by providing higjuality legal and policy materials through an accessible web
based resource bank; cultivating interdisciplingsgrsnptworks of experts, activists, and
professionals; and coordinating a strategic leadership hub to track and advance advocacy on
critical HIV legal, health, and human rights issues.

To learn more about our organization and access the Resokiyce Ban
visit our website atww.hivlawandpolicy.org

To contact us:
Email us ainfo@hivlawandpolicy.arg

Or write to:
The Center for HIV Law and Policy
65 Broadway, 3@i832
New York, NY 10006
212.430.6733
212.430.6734 fax


http://www.hivlawandpolicy.org/
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FOREWORD TO VOLUME |

This volume represents the first installment of a-wallitme resource for responding to the
phenomenon of HIV criminalization. Future volumes and editions will includessesooh as

check lists for attorneys and other advocates, sample affidavits and other documents for cases that
go to court, and additional analysis of the history and purpose of criminal and civil law punishments
targeting people affected by HIV.

Becais statutory law and common law trends develop and can change over time, we anticipate
future editions of this volume to reflect such changes. However, while we made every attempt to
include relevant cases as they existed at the time of publicatiopoitant to keep in mind that

it is possible that we are significantly uresrting the occurrence of Hieélated arrests and

prosecutions in the United States. States do not share the same systems for tracking arrests across
all counties and areafghe state, and many arrests are unlikely to appear in news reports or
databases readily available to the general public or researchers.
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PositiveJusticeProject

ANEW STRATEGY TO END CIVIL AND CRIMINAL PUNISHMENT AND
DISCRIMINATION ON THE BASISOF HIV INFE CTION

From the beginning of the HIV/AIDS epidemic, stigma and fear have fueled mistreatment of

people living with HIV. One of the more troubling and persistent issues for people with HIV has

been the prospect of criminal prosecution for acts of consemsarad for conduct, such as

spitting or biting, that poses no significant risk of HIV transmission. The Positive Justice Project is

C H L frésponse to this issue: a truly commdnitgn, multidisciplinary collaboration to end

government relianceonaniindi dual 6 s positive HIV test result
basis for irrationally severe treatment in the criminal justice system.

The use of criminal law as a way to stop or slow HIV transmission invariably is ineffective. The
reasons whindividuals take risks with their health, and how they assess risk, are many and complex.
Arresting and prosecuting people with HIV for consensual sexual relationshipskaromoluct,

such as spitting, does nothing to take these reasons into acto@ssess risks based on the

specific circumstances of the case at hand, such as viral load or even basic issues of intent or mutual
responsibility.

We believe that success in reducing and ending reliance on criminal laws to single out and stigmatize
peqlewith HIV; in educating court, prosecutors, and media; and in lessening stigma and
discrimination, begins with a focus on the very real and serious public health ramifications of HIV
criminalization. This in no way involves abandonment of civil $ilpgirt@ples, but rather

broadens the focus of advocacy to the public health consequences of ignoring individual rights.

A multipronged and collaborative plan is neasladdress HIV criminalization, including a
focused crosgisciplinary conversation aboetonsidering the way we conceptualize and talk about
HIV and transmission risk. Goals of our Positive Justice Project campaign include:

1 Broader public understandirfglte stigmatizing impact and negative public health
consequences of criminalization atinér forms of discrimination against people with HIV
that occur under the guise of addressing HIV transmission.

1 Community consensus on the appropriate use of cramahalvil law in the context of the
HIV epidemic.

1 Clear statements from lead governrofitials on the causes and relative risks of HIV
transmission and the dangers of a criminal enforcement response to HIV exposure and the
epidemic.

1 A broader, more efttive communitievel response to the ongoing problem of-kidted
arrests and proseimns.

1 Reduction and eventual elimination of the inappropriate use of criminal and civil punishments
against people with HIV.

Center for HIV Law and Policy www.hivlawandpolicy.org
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INTRODUCTION

This volume sets out the specific laws and illustrative cases in each state and U.S. territory on the
treatment of people with HIV in the criminal justice systlsminclded is a summary of military
prosecutions of individuals with HIV, and the treatment of HIV as an aggravating factor under
federal sentencing guidelines.

First, this volume and the individual state analyses it contains were cam@ftiigdesel cuent

as of the date of publication. The law is fluid, however, andh@édalwaysheck for the

subsequent legal or legislative developrii@etstatutes and cases collected here are fairly
comprehensive and will provide thediex with a good sendenow individuals living with HIV

have fared under the criminal laws and enforcement policies in their states. The cases were identified
through searches of press archives, internet searcloaseaawad news reports on Westlaw. In our

search on Westlawe used successive search terms in various databases with HIV and either
criminal charges and/ or modes spfi tt,réaresgmi.s s itmn
court decisions and media reports. Although we have attempted to include dltesasifeom

either news media sources or official judicial opinions, not all cases of HIV exposure are reported in
the media and many prosecutidosot result in published judicial opinions. As a result, the cases
represented here are assumed not stitde an exhaustive representation of alirelidted

prosecutions in the U.S. The cases presented are likely only a sampling of a muchpread wide

but generally undocumented use of criminal laws against people with HIV.

Second, this volume attemjaizollect only those laws and state cases that explicitly, or by clear
implication, have or can be used to prosecute people for conduct on the basis of HiV status.
some states, this has included general criminal laws that are-spedifly, includg offenses

such as:

fReckless endangerment;

f Assaulf;

{ Terroristic threatsand

fHomicide and attempted homicide.

1 Typicallyreckless endangeésrdefined as recklessly engaging in conduct which places or may place another person in
danger of death or serious bodily injury. Model Penal Code 8 @4).Ré2klessriestefined as a conscious disregard

of a substantial and unjustifiable risk. § 2.02(2)(c) (2014). Consent is not a defense to reckless endangerment because,
under the Model Penal Code, consent can only be a defense when the threateneid ba 0 not seri ous. 0 A
(2014).

2 Typicallysimple ass@itiefined as an attempt to cause, or purposely, knowingly, or recklessly causing bodily injury to
another. Model Penal Code 8§ 211.1(1) (2014). The crime also includes negliggiibddgusjary to another with a

deadly weapon. The crime becomemgravated assafult t he actor causes or attempts t
if he or she knowingly or purposely causes or attempts to cause bodily injury with a deady2dedgah

3 Typically, gerroristic thrissa communication, either directly or indirectly, of a threat to commit any crime of violence

with intent to terrorize another or otherwise cause terror with reckless disregard of the risk of caeisiong Bloctet

Penal Code § 211.3 (2088€ommonwealth v. W#@8R6rA.2d 999 (Pa. Super. Ct. 2003) (affirming conviction on basis

that defendantds statements were intended to cause ter |
resulting from threatened conduct is immaterial).

4 Typicallyhomiciagan either benurdgia homicide committed purposely, knowingly, or with extreme recklessness),

Model Penal Code § 210.2 (20h4)slaugheereckless homicide), § 210.3 (201A4¢gtigent hom{eidemicide

committed negligenth,210.4 (20143ecealdo 2. 02 (gener al reqguirements of culop
Oknowingly, 6 O0recklessly, 6 and onegl i gentgrogeyted Homi ci d«
except as attempted offenses, because it is unusual for transmission of HIV to result in death. Homicide prosecutions

Center for HIV Law and Policy 1
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Although these general criminal laws could, theoretically, be used against people living with HIV in
all states, wanly include case repogbout them where they in fact have been applied to cases
involving HIV.

This volume does not include analysis of the many state laws that mandate HIV testing of suspects
arrested and/or convicted of sex offenses, some witliveegatsequences for teasho test

positive. We also do not address the very real, increasing problem of confidentiality violations, in
which public health, health care, and other service providers share the HIV status of individuals in
their care withalw enforcement officialgmetimes after counseling them to avoid sexual contact
without prior partner notification, in the belief that these individuals pose a risk to others and that
health and service providers have a | egal or

Many states ahbawveed oOocro ndoncuomitcagi ous di seased cont
exposure, which may or may not include Hilgst of these statutes were enacted prior to the

discovery of HIV and have typically not been enforced against any person with an S, includin

HIV. The penalties under these laws tend to be limited to misdemeanors. Due to the antiquated
nature and limited use of these statutes, such communicable disease laws were not highlighted in this
manual except in cases where HIV is noted within theaddbpestatute. For states that have an

HIV -specific criminal statute in addition to a communicable disease control statute (i.e.: California,
Tennessee, etc.), the laganalyzednly when relevant

The statéy-state section referenckees not inlude arexhaustive analysis of all instances of
sentencing determinations that, even withoutdgBcific seenhcing statutes, were or could be
influenced by a defendantds HIV status, or a
fear of eposure to HIV. Such cases typically concern rape survivors who, after learning of a
defendant's HI\positive status, or other infection with an STI, may have begun to take preventative
medication, or feared possible infection with HIV, or have becoragedliigom family members.

These factors can be material t oofthecimeupoenci ng
the victim. . .including a description of the nature and extent of any physical, psychological, or

financi al hsagsm. 6c duwr ttsh eassmed cjaur i es might treat
constituting a level of ha m beyond that of a

An additional area of law that is not addressed here in depth, but is of potential concern to people
with HIV and their advocates, is the option of civil commitment available to government officials
seeking to isolate individuals with HIV, or to continue to confine persons with HIV whose
conviction can be characterized as a sex Traypes of these laws afeoncern to people

are also unusual because of the requirement of proof of causation and proof of intent to transmit HIV, particularly in
sexuatontact caseState v. Schimi@tl So. 2d 131 (La. Ct. App. 2000) (affirming conviction and sentence of 50 years at
hard | abor in attempted homicide prosecution |wiarsed on
opinior§99 So. @ 448 (La. Ct. App. 1997) (ri@l writ opinion ruling on admissibility of DNA evidence).

5See, e@L. HEALTH & SAFETY CODE § 120600 (West 2014). REV. STAT. ANN. § 40:1062 (2014)pNT. CODE

ANN. § 5018112 (2013N.Y.PuB. HEALTH LAW § 2307 (MKinney 2014f5.C CODE ANN. § 442960 (2014)TENN.

CODE. ANN. 8§ 6810-107 (2014)/T. STAT. ANN. tit. 18 § 1106 (2014).VA. CODE 8§164-20(2014)see a|sbhe

Center for HIV Law and Policghart: StafibyState Criminal Laws Used to ProselewatRe11\2013)available at
http://hivlawandpolicy.org/resources/chastatestatecriminallawsusedprosecutgeoplehiv-centerhiv-lawand

policy2012

6 Seegg, Torrence v. Common68ith.W.3d 842, 846 (Ky. 2008Btate v. ScdiB0P.3d 774 (Utah Ct. App. 2008).

Center for HIV Law and Policy 2
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with HIV and their advocatelhe first are general civil commitment laweilable to health and

law enforcement officials in every state, that allow for the involuntary commitment, typically to a
mental health or medical facilityjnafividuals determined to be a danger to the public or to
themselves. Under this type of lamwindividual who comes to the attention of a public health

officer who believes the individual is behaving in a way that threatens disease transmission can be
sWbjected to a petition and court order confining the individual for a period of time until the
supposed risk of harm no longer exists s€hendype of law authorizes the confinement of

individuals determined to be sexually violent predatopgrses who have been convicted of or
charged with a sexually violent offense and who suffer from a condition affecting emotional or
volitionalcapacity such that they pose a menace to the health and safety of others.

The UnitedState Supreme Court has upheld the use of involuntary civil commitment or

confinement of individuals, although the use of this measure has certain requirements to remain
within the bounds of the federal ConstitutiBnch measures have been used agaisshg with

HIV in recent cases suggesting that a defé@ntigstbry of unprotectesttxual contact (as admitted

by a defendant or evidenced by his contracting a sexually transmitted infection such as gonorrhea or
syphilis) without disclosure of his HIVeition is adequate to meet the statutory dangerousness
standard for confinemeh& more recent, and perhaps more pernicious trend, is the indefinite
detention of persons with HIV under sexually violent predator confinement statutes. Such statutes
were upeld by the Supreme CourKiansas v. Hendtiakd have been applied to persotis wi

HIV based on sexual activity posing no risk of HIV transmi&sion.

In virtually every state and case situation, state and local prosecutors possess signifioant discreti
determining whether and how to prosecute individuals arrested or report€defqrdsurelt is

important to keep in mind that particular jurisdictions with significant numbers of prosecutions may
be as reflective of ioasapitivaspmduat bfa@ padtisulamsiate ldve. et or
However, it is difficult to include assessment of this factor in a publication of this kind. Obviously,

we cannot report on cases that prosecutors have declined to prosecute, and, to our knowledge, no
proecutor has developed public guidelines for use in determining whether prasecution i

appropriate or not (some prosecutors might, as some cases suggest, select only cases in which there
are multiple partners involved in sexual activities that presesttaat bual risk of transmission,

where the defendant has been explicitly waraetis behavior if continued will result in

prosecution, where actual transmission of HIV seems to have taken place, or where a defendant has
evidenced an intent to transiiV & cases that from a law enforcement point of view present

more egregious ainmstances and greater ease of conviction).

Similarlyas we point out in our analysis, the overly broad statutes that cricandizethat
presents little or no risk HIV transmissiomight be narrowed in their application by appropriate
prosecutorial discretion. But even if a prosecutor declines to prosecute a specific case, being the

7Se€oucha v. Louisj&i U.S. 71 (1992ddington v. Texd&l U.S. 418 (1979). For a discussion of civil detention of
individuals with HIV who pose a risk of transmission, see Ronald Bayer & Amy-Eainchdgh IDS and the Limits of
Control: Public Health Orders, Quarantine, and Recalci@arBehavidy. Health 1471 (1993) (finding very limited
use of civil detention measures and advocating instead for education, counseling, voluntary testmg and part
notification, drug abuse treatment, and needle exchange programs to prevent HIV transmission).

8|n re RenNo. A08898, 2008 WL 4706962 (Minn. Ct. App. Oct. 28, 2008).

9521 U.S. 346 (1997).

10]n re Coffdll7 S.W.3d 116 (Mo. Ct. App. 2003) (regeesiil confinement order after three years of confinement as
a sexually violent predator based on underlying criminal offense posing no risk of HIV transmission).

Center for HIV Law and Policy 3
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subject of a law enforcement investigation of HIV exposure can have signitaatimggact on
the life of someone with HIV. The statutes we analyze thus present a significant risk of harm to
persons with HIV who in fact may not have engaged in behavior that is a prosecutable offense.

Our analgis is not able to capture fully weettiefendants with HIV are given fair trials or
whether, because of the social stigma that attaches to their statysosgtik\in what are often
emotionally charged allegations of betrayal within deeply irgiataiaships, their own truthful
testmony is discounted, or their defense counsel are less than zealousndmengdlabout the
underlying medical and scientific isSues.

Defendants in such cases also may not have adequate access to expert scientific witnesses. Indeed,
some convictionsf persons with HIV appear to the be result afadled expert testimony that is

not hi ng mor e ,sometimes ynfortukateliediupom by pidges or jurga®n in

those cases where the defense seeks to challenge and discredit itedée\ggvitre many of the
ofactsdé as found by judges or juries in these
testimony of defendants with HIV is often discounteticplarly in cases where conflicting
testimonycomedrom law enforcememiersonnel who are likely to be viewed sympathetically by

the factfinder and whose social standing is superior to that of the defésdemtis those

testifying that they wengitsupon or bitten by aHIV positivedefendant in their custody, or for the
omorally innocento6 sexual partners whose trus
HIV status by a sexual parther.

In our summaries of cases, whiatude both reports of cases in published judicial opinions as well

as in news media soes, we include as many relevant facts about the defendant and the case as
possible, but without making any judgment about how one might interpret th¥eofacts.

eeampl e, in many cases, information adtout the |
contacts is included. As we explain, proof of transmission to a sexual partner is generally not an
element in most cases. Often, however, while it is either on@igyicitly stated that the
defendant is the sour can therkis aftendilexifaray inforpationt ner 8 s
about how the defendant, as opposed to another sexual partner, has been established as the source
of that infection.

Finaly, under many HIgpecific statutes, particularly those imposing enhanced penalties for
prostitution offenses, cases can be prosecuted under attempt or solicitation theories, and no
evidence of a completed offense is necessary for conviction. Unddtetheserly broad

statutes, as we note, no sexual contact or other activity pahirafj BIV transmission is

11 See, e §tate v. Bjrfi92 N.E.2d 1013 (Ohio 1998) (affirming conviction based ondlefent 6 s no cont est p
was deemed an admission of factual issue as to whether saliva can be a deadly weapon because of risk of HIV
transmission).

12See, e.Beople v. HdlR4 Cal. Rptr. 2d 806 (Cal. Ct. App. 2002) (affirming HIV testing otdeomyrthat sweat on
defendant s hands might pose a risk of HIV transmissi ol
trial).

13See, e.Ginn v. Stat@67 S.E.2d 712 (Ga. Ct. App. 2008) (affirming conviction in case that resulted from
defendantds former sexual partner applying for an arre:
department against the defendant for failing to inform him of her HIV status, although her HIV status was published on

the frontpage of a local newspaper before she commenced the sexual relationship).

141n regard to news media reports, we caution the reader that the actual facts may differ significantly from those as
reported, given the potential for sensationalized reportinglocases. Nevertheless, we include these news reports

because in many cases there is no other published source of information about the case.

Center for HIV Law and Policy 4
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necessary, and often court opinions offer scant information about the actual risk of HIV
transmission that would have resulted from the effead it been completed.

Center for HIV Law and Policy 5
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STATE BY STATE GUIDE
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Alabama Statute(s) that Allow for Criminal Prosecution Based on HIV Status:

ALA. CODE §22-11A21

Penallties for treating or preparing medicine without a license, penalty fc
person afflicted with sexually transmitted disease to transmit such
disease to another person.

(c)Any person afflicted wita sexually transmitted disealse shallkknowingly
transmitor assume the risk of transmitting, or do any act which will prob:
or likely transmit such disease to another pshsdihbeguilty of aClass C
misdemeanor.

ALA. ADMIN . CODE r. 4204-1-.03

Enumeration.

(3) Sexually Transmitted DiseaBes.State Committee of Public Health,
acting for the State Board of Health, shall designate in accordance with
Alabama Administrative Procedure Act, by majority vote, those notifiable
diseases whichall be designated as sexually transmitted. Such sexually
transmitted notifiable diseases shall be included within those designatec
4204-1-.03(1) and shall be reported as provided in Rule42B(2). Syphilis
and HIV infection are specificallysignated as those sexually transmitted
diseases referred to in hede of Ala. 1975, §-22A17(a).

ALA. CODE §13A5-7

Class C misdemeanors are punishable by up to three months imprisonn

ALA. CoDE §13A5-12

Class C misdemeanorssubjectad a fine up to $500.

Alabama has prosecuted incidents dfllV exposure under general criminal laws.

Under Al abamads c¢ o nrensiatuick\apoditiee persorss enaydhe imm@isoped s u

for up to three months or fined up

t o

$500

transmitting, or perform any act which will probably or likely transmit such disease to another

Center for HIV Law and Policy
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person? Neither the intent to transmit HIV nactual transmission is requii@dprosecution

Though HIVis classified as a sexually transmittecdéeseaf or t he purpose of Al
there has never been a prosecution for HIV exposure under.tMsitgistates have similar
communicable disease control statfiteg, their applicability to HIV is doubtful as many were

enacted prior to the HI\Vpedemic and there have been no prosecutions for HIV exposure under

these laws. In the absence of speclificedposure laws, states have prosecuted incidents of HIV
exposure under general criminal laws, including assault and reckless endangerment.

In Brak v. StatanHIV positiveinmate who was in the AIDS unit of an Alabama pfisas

charged with atterrgd murder and two counts of assault when he allegedly became belligerent and

bit a police officef.The police officer did not test positfor HIV® At trial, the jury acquitted

Brock of the attempted murder charge but convicted him afdgete assfua crime which
requires that the defendant both intend to ca
0deadly weapon or?®THesprogeeutioo arguedithatbecauserthe defendant was

HIV positve hi s mout h iagnhdl yt eceatpha bweer eofohcausi ng deat
and shgluld be considered dangerous weapons or instrumentpdgodkes of the assault

charges.

On appeal, Al abamads Cour t-degree aSsault convictohand® p p e a |
reduced the conviction to assault in the third d&gree.court held that the state failed to

establish the essential elements of a case-défjiree assault against BfdTke court stated that

no evidence was providedr éehateBdbykd@dwsamontf ] &
Alabama la#.Moreover, the state did not prove that Brock intended to cause serious physical harm
to the prison guardThe court further noted that the state provided no evidence that AIDS can be

15 ALA. CODE 8§ 2211A21(c) (2014), 1387 (2014), 13/A-12 (2014)ALA. ADMIN . CODE r. 4204-1-.03 (2014).

UnderAl abama | aw, o[ a] person acts knowingly with respect
defining an offense when he is aware thatAlLAlCobE conduct |
8§ 13A2-2(2)(2014).

6Severdt at es have criminal exposure statutes for 0sexual

See e@aL. HEALTH & SAFETY CODE § 120600 (West 2014, REV. STAT. ANN. 8 40:1062 (28}t MONT. CODE

ANN. § 5018112 (2013N.Y.PuB. HEALTH LAW § 2307 (McKinney 2014),C CODE ANN. § 442960 (2013)TENN.

CODE. ANN. § 6810107 (2014)T. STAT. ANN. tit. 18, § 1106 (28t W.VA. CoDE 8164-20(2014). There have been

no prosecutions for HIV exposure under any of these statutesufiors for HIV exposure, if any, have arisen out of

the general criminal laws or H@ecific exposure statutes of these states.

7't should be noted that the Al abama Department of Corr
positive pisoners from the general prison population was challenged through a class action sdi ol @&b2. v.

Thoma®13 F. Supp. 2d 1267, 1276 (M.D. Ala. ZD)court found that the policy violated the Americans with
Disabilities Actd.at 130807.Among ot her things, the subsequent settlem
of segregating HIV positive inmates within facilifiesderson v. Tho@igsA. 2:11cv224IHT, 2013 WL 5493197, at

*2 (M.D. Ala. Sept. 30, 2013)

18555 So. 2d 285, 2864ACrim. App. 1989).

191]d.

20]d.at 28687;ALA. CODE § 13A6-20 (2014).

21Brock555 So. 2d at 288B.

22]d.at 288.

23d.

24]d.at 287.

25]d.at 288.

Center for HIV Law and Policy 8
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transmitted througa human bite, and that the court did not believe it to be an established scientific
fact that AIDS could be transmitted in such a mdhner.

The CDC has concluded that there exists only
through a bité’. The CDC has also maintained that saliva alone has never been shown to transmit
HIV.% Despite these findings, there have still been prosecutions, and upheld convictions, for HIV
exposure for biting or spittifty.

Important note: While we have made an efto ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a bstitute for legal advice

26]d.

27 CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk Estimate@erAct ProbabilityAafquiring HIV from
an Infected Source, by ExpogUtdyAlct20)4vailable fattp://www.cdc.gov/hiv/policieslaw/risk.html (last visited
Dec. 320%).

28 CTR. FORDISEASECONTROL & PREVENTION, HIV Transmission, Gayet HIV from being spit oratohee by an HIV
infected perg@ept. 232014 available lattp://www.cdc.gov/hiv/basics/transmission.htifidst visited Dec, 2014).

29 Sedexas section.

Center for HIV Law and Policy 9
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Alaska Statute(s) that Allow for Criminal Prosecution Based on HIV Status:

ALASKA STAT. 812.55.155
Sentence Enhancemeritor HIV Exposure

(c) The following factors shall be considered by the sentencing court if proven in
accordance with this section, and may allow imposition of a sentence above the
presumfpive range set out in AS 12.55.125:

(33) the offense was a felony speaifié® 11.41.41401.41.455, the defendant had
been previously diagnosed as having or having tested positive for HIV or AIDS,
offense either (A) involved penetration, oei@psed the victim to a risk or a fear th
the offense could result in the transmission of HIV or AIDS; in this paratpd,
andoAIDSO have the meanings given in AS 18.15.310

ALASKASTAT. 8§11.41.41011.41.455

ALASKA STAT. § 11.41.410 Sexuaaast, first degree
Unclassified felony

ALASKA STAT. 8§ 11.41.420 Sexual assault, second degree
Class B felony

ALASKA STAT. § 11.41.425 Sexual assault, third degree
Class C felony

ALASKA STAT. 8 11.41.427 Sexual assault, fourth degree
Class A misdemeanor

ALASKA STAT. § 11.41.434 Sexual abuse of a minor, first degree
Unclassified felony

ALASKA STAT. § 11.41.436 Sexual abuse of a minor, second degree
Class B felony

ALASKA STAT. § 11.41.438 Sexual abuse of a minor, third degree
Class C felony

ALASKA STAT. § 1141.440 Sexual abuse of a minor, fourth degree
Class A misdemeanor

ALASKA STAT. § 11.41.450 Incest
Class C felony

ALASKA STAT. § 11.41.452 Online enticement of a minor
Clas® felony unless the defendant at the time of the offense was required tase(
a sex offender or child kidnapper, in whichdasgA felony

ALASKA STAT. § 11.41.455 Unlawful exploitation of a minor
Class B felony, unless the defendant has previously been convicted of this or a

Center for HIV Law and Policy 10
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HIV positive status may lead to higher prison sentences for felony sexual offenses.

Alaska has no stai¢ explicitly criminalizing HIV transmission or exposure, but enhanced

sentencing may be applied based on adeféendas HI V st atus i f she/ he i
several specified sex offerf$Hsan HIV positive person is found guilty of a sextialed assault,

she/he may receive an enhanced term of imprisonment if (1) the offense involved penetration or (2)
the defendant exposed the victim to a risk or fear that HIV transmission coufdNeithit: the

intent to transmit HIV nor actual transsion is required.

Al aska defines Osexual penetrationécoas,o0geni:t
anintrusionrhowever slight, of an object or any part
opening of angt hnenpaecedssenterdcs cambe imposed regardless of the
defendant &ds viral hasacdondonn vasudsedk orif thercome éneolvedo n, s
penetration with a body part or object that cannot transmit HIV.

In 1996, the HI\positivest at us of a defendant was consi dere
court to sentence him to ten yearsséixual abuse of a midb@n appeal, the court affirmed the
finding of the defendantdés HIV snhtanewlehamls an a
HIV at the time of the sexual conduct with the minor, did not disclose his status, and did not take

any measures to protect her from Efi¥he court found that although the minor provided a

condom that was used for the second sexual eng@mtehat she had thus far tested negative for

HI' 'V, it was oOreasonabl e trydearfuhfdr gome timéta tomd thah e mi
she may have c o™ Thercaunt deterchingd Hat Suth considerations supported an
enhance sentenc®.

Important note: While we have made an effort to ensure that this information is currentjghe law
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to yourfispgtuiation and, as such, it should not be
used as a substitute for legal advice

30 ALASKA STAT. §12.55.15(2014).

318 12.55.155(c)(33).

32§11.81.900(6(A) (2014).

33Wany. StaiéNo. A-6188,1996 WL 671355 at *2 (Alaska Ct. App. 1996).
341d.

351d.

36]d.
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Arizona Statute(s) that Allow for Criminal Prosecution Based on HIV Status:

[ No specific statute on record. }

No criminal statutes explicitly addressing HIV exposue.

There are no statutes esitlly criminalizing HIV transmission or exposure in Arizona. However, in
some states, HIV positive people have been prosecuted for HIV exposure under general criminal
laws, sut as reckless endangerment and aggravated assault. At the time of tios piligicat
authors are not aware of a criminal prosecut:i
status in Arizona.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we caguarantee the accuracy of the information provided. This

information may or may not be applicable to your specific situation and,iashsudt,not be

used as a substitute for legal advice.

Center for HIV Law and Policy 12



Arkansas| 2015

Arkansas Statute(s) that Allow for Criminal Prosecutionded on HIV Status:

ARK. CODE ANN. §5-14123
Knowingly transmitting AIDS, HIV

(a) A person with acquired immunodeficiency syndrome or who tests positive f
presence of human immunodeficiency virus antigen or antibodies is infectious
anotherperson through the exchange of a body fluid during sexual intercourse
through the parenteral transfer of blood or a blood product and under these
circumstances is a danger to the public.

(b) A person commits the offense of exposing another persamao h
immunodeficiency virus if the person knows he or she has tested positive for h
immunodeficiency virus and exposes another person to human immunodeficie
infection through the parenteral transfer of blood or a blood product or engage:
sexual penetration with another person without first having informed the other
of the presence buman immunodeficiency virus.

(c) (1) As used in this sectigsgxual penetratibmeans sexual intercourse,
cunnilingus, fellatio, anal intercours@ny other intrusion, however slight, of any |
of a perso@& body or of any object into a genitaloramalop ng of ano
body.

(2) However, emission of semeroisraquired.

(d) Exposing another person to human immurelecy virg is a Class A&lbny.

ARK. CODE ANN . §20-15903

Obligation to advise medical personnel

(a)Prior to receiving any health care services of a physician or dentist, any per:
is found to have human immunodeficiency virus (HIV) infection shallthevise
physician or dentist that the person has human immunodeficiency virus (HIV)
infection.

(b) Any person failing or refusing to comply with the provisions of subsection (a
this section shall be guilty of a Class A misdemeanor and punished gccordingl

Center for HIV Law and Policy 13
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ARK. CODE ANN . § 54-401
Felonies, incarceration

(a)A defendant convicted of a felony shall receive a determinate sentence accor
the following limitations:

(2)For a Class A felony, the sentence shall be not less than six (6) years n
than thirty (30) years

(b) A defendant convicted of a misdemeanor may be sentenced according to the
following limitations:

(1)For a Class A misdemeanor, the sentence shall not exceed one (1) yea
ARK. CODE ANN . § 54-201

Imposition of Fines

(a)A defendant convicted of a felony may be sentenced to pay a fine:

(1) Not exceeding fifteen thousand dollars ($15,000) if the conviction is of &
A felony or Class B felony;

(b) A defendant convicted of a misdemeanor may be sentenced to pay a fine:

(1)Not exceeding two thousand five hundred dollars ($2,500) if the convict
of a Class A misdemeanor

To avoid the risk of arrest and prosecution, HIV status must be disclosed to partners before
engaging in sexual activities.

People living with HIV in Arkansas should be awarpéhatties for engaging in a broad range of sexual
activities, without being able to prove that ot
criminal penaltge If a person in Arkansas is aware that she¥ igositive she/he mustlisclose this

to a sexual partner before engaging in pexglaal sex, anal sex, oral sex, or the insertion of any body

part of arHIV positive person,raany object, into the genital or anal openings of another Person.
Though the stastubkdbewinglege emphami zei ng Al DS/ HI
HIV, actual transmission of HIV, or the ejaculation of s&snequired for prosecutich.

The only affirmative defense to pr oseicdifficuton i s
to prove whether HIV status was disclosed in the course of private sexual activities because the evidence
in these matters is often, I f not al way®arty | i mi f

witnesses. IWeaver Statgfor example, an HIV positivgan was sentencedtbdarty-yeasimprisonment

37 ARK. CODE ANN. § 514123 (2014).
38]d.
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for allegedly having sex without disclosing his $t@hesdefendant maintained at trial that he had

disclosed his status to hisparti@o r ebut t h e omyahe prasdcatiort célled athealsht i m
official to testify that the defendant said he would infect everyone he could Hhepuagive' On

appeal, the court found that the rebuttal testimony was sufficient as it went to the intent of the defendant
notto disclose hisllV positivestatus, and thereforgafutedt he def endant ds assert
the complainant that he wal/ positive*?

Prosecutions of HIV exposure cases raise serious issues as to the confidentiality of medical records and
pdient history. In criminalization matters, states often authorize the disclosure of otherwise confidential
HI'V informati on. Di sclosure of this informati ot
though it is her/his confidential medical infdiorathat is being disseminated to third parties. In a

second trial to prosecute the defahéf@m Weavemn two additional counts of exposing another to HIV,
the state obtained the defendantds medancal rec
investigative subpoena, which did not require court apgpivaldefendant was convittnd

sentenced to thirty years for each count, to be served concurrently with his prior ¢b@vicijmpeal,

the defendant argued that the medical recordevieteai ned i n vi ol ation of t
procedure, rules of evidence, asaggahe state and federal constitufiohise Arkansas Court of

Appeals found that the prosecutordés use ad t he
statutorily allowed to subpoena medical records without court approval if it ismf@stigation of a

crime?®

Arkansas also allows cenirtiered involuntary HIV testing for complainant notific4tiah.criminal

defendants in Arkansas chargih sexial assault, incest, or prostitution may be required to submit to an
HI'V test and, upon conviction, and at ®Atleast vi ct i
thirty-two states have passed similar statutes permitting involuaegtig of certain suspects,

defendants, or conviéfs.

39939 S.W.2d 316, 317 (Ark. Ct. App. 1997).

40]d.at 318.

41d.

421d.at 319.

43Weaver v. St@@0 S.W.2d 572, 578 (Ark. CtApp. 1999).

441d.at 573.

451d.

46]d. at 57475, (citindARK. CODE ANN.§20-15904(2014) whi ch st ates o0(a) A person witdtl
Syndrome (AIDS) or who tests positive for the presence of Human Immunodeficiency Virus (HIV) antigedies is

infectious to others through the exchange of body fluids during sexual intercourse and through the parenteral t@nsfer of blo
or blood products and under these circumstances is a danger to the philglioydiic)an whose patient is deieed to have

Acquired mmunodeficiency Syndrome (AIDS) or who tests positive for the presence of Human Immunodeficiency Virus

(HIV) antigen or antibodies shall immediately make a report to the Arkansas Department of Health in such manner and form a
the department shall direét) All information and reports in connection with persons suffering from or suspected to be

suffering from the diseases specified in this section shall be regarded as confidential by any and every person, body, or
committee whoseudly it is or may be tdotain, make, transmit, and receive such information and rdperésver, any

prosecuting attorney of this state may subpoena such information as may be necessary to eraiodcB 41 pavisE82s of this sectio
101 ,provided that any information acquired pursuant to such subpoena shall not be disclosed exompsiorthefahists to enforce tl
section. o

47 ARK. CODE ANN. § 1682-101 p014).

481d.

49ALA. CODE 8§ 2211A:17 (202); ARIZ. REV. STAT. ANN. §131415(204); CAL. PENAL CODE 88 1202.1 (West 2014202.6

(West 204); CAL. HEALTH & SAFETY CODE §8 121050/Nest 201412105%West 2014CoL0. REV. STAT. ANN. 88 183-415
(2014)187-205.52014),CONN. GEN. STAT. 8§88 54102a (2014), §302b (2014 FLA. STAT. 88 775.0877 (2014), 796.08

(2014)GA. CoDE ANN. § 171015 (2014); 73QL CoMP. STAT. ANN. § 5/55-3 (2014)IND. CoDE § 35381-10.5 (2014KY.

REV. STAT. ANN. § 510.320 (West 20143; ReV. STAT. ANN. 8§ 15:535 (2014)1. CoDE CRIM. PROC. ANN. art. 499 (2013);
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Sentences for violating Arkansasds HIV exposur ¢
felony is six years, but sentences and fines of up to thirty years and $15,000 atSeosiinider

registration may also be required by a sentencing adict) often leads to community ostracism and

serious problems finding employment. The following cases serve as illustrations of possible penalties for
violating Arkanséds c r i miura tdtutee X p o s

1 In March 2010an HIV positiveman was sentenced to twenty years imprisoiafitemt
engaging in unprotected sex with a woman without first disclosing hi$ status.

1 In May 2009, a yearold high school student was arrested for failing torirtis teenage
sexual partner of hiflV positivestatus befi@ engaging in unprotected 3¢ was charged
as an adult and sentenced to fifteen years in jail after pleading guilty to five counts of exposing
another person to HIY.

1 InJuly 2009, a 2@a-old man was arrested for allegedly raping a boy and gxXposia
HIV.>

1 In May 2008, a 3aarold HIV positive man was sentenced to twelve years in prison for failing
to disclose his HIV status to his girlfriend and another woman prior to engsepuoglin
conduct® The man also had to register as a sex offéikther of the women tested positive
for HIV.%®

Exposing another toHIV positive blood is criminally punishable.

Because the | aw punfigs.hegpssure thraugheartteshe akin or theougha s ur e
mucus metorandé prosecutions are possible if any amouRt\éfpositiveblood makes contact with

anot her i nidtactskindayes|ndse, mouthnor other area involving a mucus m&imbrane.

May 2010, a 4fearold HIV positiveman was charged with criminal exposure to HIV after allegedly

ME. REV. STAT. ANN. tit. 5, 8§ 19268 (2014), 19268 (2014)MICH. ComP. LAWS § 333.5129 (2014)ss CoDE ANN. 8§88
9919201 (2014), 999203 (2014), 431-623 (2014Mo0. ReV. STAT. 8 191.663 (2014)pNT. CODE ANN. 8 4618256
(2013)NEB. REV. STAT. § 292290 (2014NEV. REV. STAT. §8 201.356 (2014), 441A.320 (201LHK);REV. STAT. ANN. § 632
A:10b (2014)N.J.ReV. STAT. 88 2A:4A13.1 (2014), 2C4£32 (2014); N.MBTAT. ANN. §242B-5.1 (2014)\.Y. CODE CRIM.
ProOC. 8 39.15 (McKinney 2014Y;Y. FaM. CT. ACT § 347.1 (McKinney 201H),D. CENT. COoDE § 2307-07.5 (2013DHIO
Rev. CODE ANN. § 2907.27 (West 20XaKLA. STAT.. tit. 63, § 524 (West 2014DR. REV. STAT. § 135.139 (2014); B&
CONS. STAT. 8 7608 (West 20 TENN. CODE ANN. 88 3913521 (2014), 680-116 (2014)[EX. CODE CRIM. PROC. ANN. art.
21.31 (West 2013)ja. CODE ANN. 88 18.762 (2014), 18:246.1 (2014yV.VA. CODE § 163G2 (2014)Wis. STAT. 8§ 252.15
(2014), 968.38 (2014).

50 ARK. CODE ANN. 885-4-4016)(2)(2014)5-4-2016)(1)(2014).

51§ 1212-903(12)(A)()(p) (2014).

52\Wanda FreemaH|V positive Man Gets/28r TerMIMES REC. ONLINE, Mar. 11, 2010.

53US: Arkansas High School Student ArresteBXpostikeHIV JUSTICENETWORK, June 22009 available at
http://www.hivjustice.net/news/usirkansabkigh-schoolstudemarrestedor-hiv-exposure/.

54 Arkansas Man Gets 15 Years in Prison for HIP®2|ddgc. 31, 2008yvailable at
http://www.poz.com/articles/arkansas_christopher_gray7803.shtml.

55US: Arkansas man accused of HIV exposage,rapdlf JUSTICENETWORK, July 17, 2008yailable at
http://criminalhivtransmission.blogspot.fr/2009_07_01_archive.html.

56 Ron WoodMan Gets Prison Term for Exposing WomaMorkNG NEwWS May 2, 200&vailable at
http://criminalhivtransmission.blogspot.com/2008/05A38arold-arkansamanwho-pleaded.html.

571d.

581d.

59 ARK. CODE ANN. 8§5-14123.
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spitting blood at a police officer.

HIV status must be disclosed before receiving medical treatment.

All people in Arkansas who are aware that théi\agositive must inform doctos dentists of their
HIV status before receiving treatnféfailure to meet this requirement is punishable by up to one year
in prison, a $2,500 fine, or béfth.

Important note: While we have made an effort to ensure that this information is cueremt,ithalways
changing and we cannot guarantee the accuracy of the information provided. This information may or me
not be applicable to your specific situation and, as such, it should not be used as a substitute for legal
advice.

60 Gavin LesnickiIV positive man spits blood at police officerArepors SEYSLINE .COM, May 12, 201@yvailable at
http://www.arkansasonline.com/news/2010/may/12/HIV positivanspitsblood-officerreportsays/?latest.

61 ARK. CODE ANN. § 2015903 (2014).

628§ 54-401, 54-201(a)(1), 205903,
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California Statute(3 that Allow for Criminal Prosecution Based on HIV Status:

CAL. HEALTH & SAFETY CoDE §120291

Unprotected sexual activity by one who knows self to be infected by HIV;

offense, evidence of knowledge, charging dament

to prove specific intent.

(b) As used in this section, the following definitions shall apply:

of an infected man or woman with a male partner.

condom.

The actual name and other identifying characteristiesvaétim shall be

further revelation, except to defense counsel as part of discovery.

identifying characteristics of the victim from public revelation.

identifying characteristics of thetim.
(4) As wused in this subdivision

and racer ethnic background.

(a) Any person who exposes another to the human immunodeficiency viru
by engaging in unprotected sexual activity when the infected person know
time of the unprotected sex that he or she is infected with HIV, has not dis
his orherHIV positivestatus, and acts with the specific intent to infect the o
person with HIV, is guilty of a felony punishable by imprisonment in the ste
prison for three, five, or eight years. Evidence that the person had knowlec
his or heHIV positivestatus, without additional evidence, shall not be suffic

(1) oSexwual activityodo means inser
infectedmale, receptive consensual vaginal intercourse on the part of an in
woman with a male partner, or receptive consensual anal intercourse on tl

(2) oUnprotected s ex ityalithowus the usevofat y 6
(c)(1) When alleging a violation of subdivision (a), the prosecuting attorney
grand jury shall substitute a pseudonym for the true name of the victim inv
revealed to the court only in camera, and the court shall seal that informat

(2) All court decisions, orders, petitions, and other documents, including
ard papers filed by the parties, shall be worded so as to protect the name

(3) Unless the victim requests otherwise, a court in which a violation of this
section is filed shall, attfirst opportunity, issue an order that the parties, th
counsel and other agents, court staff, and all other persons subject to the
jurisdiction of the court shall make no public revelation of the name or any

limited to, name or any part thereof, address or any part thereof, city or
unincorporated area of residence, age, marital status, relationship to defer

Center for HIV Law and Policy
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CAL. HEALTH AND SAFETY CoDE 8120290

Willful exposure of self othersto disease offense

Except as provided in Section 120291 the case of the removal of an afflicte
person in a manner the least dangerous to the peddtic, lany person afflicted
with any contagious, infectious, or communicable disease who willfully expc
himself or hersetb another person, and any person who willfully exposes an
person afflicted with the disease to someone else, is guifigdémeanor.

CAL. PENAL CoDE §12022.85

Violation of sexual offense with knowledge that one has AIDS or HIV;
enhancement of sentence, proof of knowledge, test results

(a)Any person who violates one or more of the offenses listed in subdivisior
with knowledge that he or she has acquired immune deficiency syndrome (#
with the knowledge that he or she carries antibodies of the human
immunodeficiency virus at the time of the commission of those offenses she
receive a thregear enhancement feach violation in addition to the sentence
provided under those sections.
(b) Subdivision (a) applies to the following crimes:

(1)Rape in violation of Section 261.

(2)Unlawful intercourse with a person under 18 years of age in violation
Section 261.5.

(3)Rape of a spouse in violation of Section 262.
(4) Sodomy in violation of Section 286.
(5)Oral copulation in violation of Section 288a.
(c)For purposes of proving the knowledge requirement of this section, the

prosecuting attorgemay use test results received under subdivision (c) of Se
1202.1 or subdivision (g) of Section 1202.6.

Center for HIV Law and Policy 19
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CAL. HEALTH AND SAFETY CODE §1621.5

Donation of blood, etc., by person knowing he or she has AIDS or has tested
reactive to etiologic agent ADS or its antibodies, felony, exempt persons;
disclosure of test results in criminal investigation

(a) It is a felony punishable by imprisonment pursuant to subdivisioBdtijari
1170 of the Penal Cofte two, four, or six years, for any persodaioate blood,
body organs or other tissue, semen to any medical center or semen bank that
semen for purposes of artificial insemination, or breast milk to any medical cen
breast milk bank that receives breast milk for purposes of distyitvhiédher he or
she is a paid or a volunteer donor, who knows that he or she has acquired
immunodeficiency syndrome (AIDS), as diagnosed by a physician and surgeor
knows that he or she has tested reactive to HIV. This section shall not agply to
person who is mentally incompetent or whedsddrs his or her blood at a blood
bank or plasma center pursuant to subdivision (b) of Section 1603.3 or who do
or her blood for purposes of an autologous donation.

(b) In a criminal investigatidor a violation of this section, no person shall disclos
results of a blood test to detect the etiologic agent of AIDS or antibodies to tha
to any officer, employee, or agent of a state or local agency or department unle
test results adisclosed as otherwise required by law pursuant to any one of the
following:

(1) A search warrant issued pursuafdction 1524 of the Penal Code.
(2)A judicial subpoena or subpoena duces tecum issued and served in cor
with Chapter 2 (commeing withSection 1985) of Title 3 of Part 4 of the Code
Civil Procedure.
(3)An order of a court.
(c)For purposes of this section, "blood"” means "human whole blood" and "hum
whole blood derivatives," as defined for purposes of this chapteradesifiblood

components,” as defined in subdivision (k) of Section 1603.1.

CAL. PENAL CODE 8§ 647f

Prostitution, accusatory pleading, previous sex offense conviction, blood test
AIDS positive, felony

In any accusatory pleading charging a violatiobai’sion (b) of Section 647, if thi
defendant has been previously convicted one or more times of a violatiah of th

Continued on the foll owi
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...Ssubdivision or of any other offense listed in subdivision (d) of Section 120
in connetion with one or more of those convictions a blood test was adminis
pursuant to Section 1202.1 or 1202.6 with positive test results, of which the
defendant was informed, the previous conviction and positive blood test res
which the defendantas informed, shall be charged in the accusatory pleadin
the previous conviction and informed test results are found to be true by the
fact or are admitted by the defendant, the defendant is guilty of a felony.

CAL. PENAL CoDE §1202.1

Conviction of sex offense; AIDS testing

(d)(1)In every case in which a person is convicted of a sexual offense listed
subdivision (e) or adjudged by the court to be a person descleetidyy601 or
602 of the Welfare and Institutions CadggrovidechiSection 725 of the Welfare
and Institutions Coday reason of the commission of a sexual offense listed ii
subdivision (e), the prosecutor or the prosesuwtiatimwitness assistance buree
shall advise the victim of his or her right to receive thtsrafsthe blood or oral
mucosal transudate saliva test performed pursuant to subdivision (a). The
prosecutor or the prosecuvictimwitness assistance bureau shall refer the \
to the local health officer for counseling to assist him or hatarstanding the
extent to which the particular circumstances of the crime may or may not he
placed the victim at risk of transmission of the human immunodeficiency vir
(HIV) from the accused, to ensure that the victim understands the limitation:
benefits of current tests for HIV, and to assist the victim in determining whet
or she should make the request.
(2) Notwithstanding any other law, upon the victim's request, the local healtf
shall be responsible for disclosing test resulte todtim who requested the test
and the person who was tested. However, as specified in subdivision (g), pc
test results shall not be disclosed to the victim or the person who was testec
offering or providing professional counseling ap@atepio the circumstances as
follows:

(A) To help the victim understand the extent to which the particular

circumstances of the crime may or may not have put the victim at risl

transmission of HIV from the perpetrator.

(B) To ensure that the victim unsiands both the benefits and limitatior

of the current tests for HIV.

(C)To obtain referrals to appropriate health care and support service
(e)For purposes of this sectiasexual offengencludes any of the following:
(1)Rape in violation of Semrti 261 or 264.1.

Continued on the follow
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(2)Unlawful intercourse with a person under 18 years of age in violation of Section
266¢.
(3)Rape of a spouse in violation of Section 262 or 264.1.
(4)Sodomy in violation of Section 266c&8.2
(5)Oral copulation in violation of Section 266¢ or 288a.
(6)(A)Any of the following offenses if the court finds that there is probable cause to
that blood, semen, or any other bodily fluid capable of transmitting HIV has been
transferred fronthe defendant to the victim:

(i) Sexual penetration in violation of Section 264.1, 266c¢, or 289.

(i) Aggravated sexual assault of a child in violation of Section 269.

(iif) Lewd or lascivious conduct with a child in violation of Section 288.

(iv) Continwus sexual abuse of a child in violation of Section 288.5.

(v) The attempt to commit any offense described in clauses (i) to (iv), inclusi
(B) For purposes of this paragraph, the court shall note its finding on the court dock
minute order if onesiprepared.

CAL. PENAL CODE §647

Disorderly conduct

Except as provided in subdivision (l), every person who commits any of the followir
guilty of disorderly conduct, a misdemeanor:

(b) Who solicits or who agrees to engage in or who engaggsact of prostitution. A
person agrees to engage in an act of prostitution when, with specific intent to so er
or she manifests an acceptance of an offer or solicitation to so engage, regardless
the offer or solicitation was madealjyerson who also possessed the specific intent tc
engage in prostitution. No agreement to engage in an act of prostitution shall const
violation of this subdivision unless some act, in addition to the agreement, is done
this state in furthance of the commission of an act of prostitution by the person agr:
to engage in that act. As used in this subdivipiastitutiord includes any lewd act
between persons for money or other consideration.

CAL. PENAL CODE §18

Punishment of felony rot otherwise prescribeg alternate sentence to county jail

(a)Except in cases where a different punishment is prescribed by any law of this st.
offense declared to be a felony is punishable by imprisonment for 16 months, or tw
three years ithe state prison unless the offense is punishable pursuant to subdivisic
Section 1170.

(b) Every offense which is prescribed by any law of the state to be a felony punisha
imprisonment or by a fine, but without an alternate sentencetwiity jail for a period

not exceeding one year, may be punishable by imprisonment in the county jail not
one year or by a fine, or by both.
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HIV positive persons may be prosecuted for engaging in unprotected sexual intercourse
with the specific intent to transmit HIV.

Under Californiads felony exposur emayfolewiiit e, i
anHIV positiveperson (1) engages in unprotected peagmal sex or unprotected anal sex, (2)

with knowledgef her/his positive status, (3) without disclosing his/her HIV status to sexual
partnersand4) with the specific intent tatfrsmit HIV?® Actual transmission of HIV is not

required.

Proof of disclosure of oneds status and/ or <co
defenses to prosecution. Importantly;1nh positiveperson will only be prosecuted if there is

proof that the persospecifically intended t r ansmit HIV to a partner.
alone isnsufficient for prosecutidfhin other jurisdictions intent has been shown through

statements a defendant made about wanting to infect othed$af®

In September 2010, ay¥darold man pleaded guilty to having unprotected sexual activity while
knowing he was HIV positive and acting with the intent to infect his sexuaPpatthertime of

this publication, this is the only case theoasitare aware of where an HIV positive individual was
charged or convicted under Californiads statu

When intent cannot be proven, HIV positive persons may be prosecuted for exposure of
another to a communicable disease.

Under California law, notwdtanding the HIV criminalization statute, any person who is infected
with a conmunicable disease and willfully exposes herself/himself to another person is guilty of a
misdemeanor, punishable by up to six méhths.

In July 2012, a Bfarold HIV positiveman was found guilty of willfully exposing another to HIV
af t er h euriogdridlinathd kaesdv hedhad AIDS and yet had unprotected sex with the
victim, 6 with who fiHewas sentescedtaasix montps impnisoraiierft.a i r .

Similarly,n August 2014, a 29 year old man was charged with willful exposure after a former partner
alleged transmission and +atisclosuré’ If convicted, he could face up to six months in jail and a
$1,000 fine. At the time of this publication, this case hadarofdrmally prosecuted.

63CAL. HEALTH & SAFETY CODE § 12029{West 2014).

641d.
65SeStatev. Stark 832 P. 2d 109, 110 (Wash. Ct. App. 1992) (findi
dondt care. |If 18dm going to die, everybody&6eshonoi ng t o ¢

intent to inflict bodily injury on his sexual partners through exposure todéivijionwealth v. W&R6rA.2d 999,

1002 (Pa. Super. Ct. 1999) (finding an HIV positive man guilty of communicating terrorist threats when he scratched a
paroleoft er on the hand and said, o0l have open cuts on my
found that the statement was sufficient to show intent to terrorize gnother

66 Tomoya Shimur&ang member pleads guilty to spreddiiegi#8£RT.COM, Sept. 7, 2018yailable at
http://lwww.highdesert.com/articles/spreadipt626vvdailypresgangvictorville.html.

67 CAL. HEALTH & SAFETY CODE § 120290 (West 201@). PENAL CODE § 19 (West 2014).

68 Katie LuciaMan gets 6 months for spreadiDg$HRTDISPATCH July 26, 201ayailable at
http://www.desertdispatch.com/news/spreadii@B29%barstowgets.html.

691]d.
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HIV positive individuals may receive enhanced sentences or aggravated assault charges for
sex crimes.

California imposes sentence enhancements for sex offenders who are HI! Bpsitifieally, if
a person living with HIV/ADS knows her/his status and commits a sex offense, or multiple sex
offenses, madditional three years in prison are required for each Gffense.

Neither the intent to transmit HIV nor actual transmission is required.

The sentencing law may be appliedlg ar dl ess of the defendantds vi
other protectionvere used, or whether HIV could have been transmitted during the acts in
guestion.

Although cases arising under sentence enhancement laws are rare iniGdl§®a@aman

received a sentence enhancement of nine additional years in prisorgfanpeotiected sex with

a minor while being HIV positi{&0n a challenge to the sentencing enhancement statute, the
California Court of Appeal declined to label the applicatiomcd st at ut e as ocr uel
puni shment o6 i n vi aodmernttotheU.S Congtithtien, &5 it djdnot punisghme

the HIV-positive status itself, but rather punished coftuct.

Sexual assault charges may also be elevated to aggrautiteldaaigss if the HIV positive

defendant fails to use protectionRimmam. Superior CoamHIV positiveman anally raped a

minor without using a conddrilhe court found the neuse of a condom to be sufficient

evidence that the defendant engaygedé onduct o1l i kely to produce gr
elevating his charge to aggravated assault from sexudf Missacitial finding of HIV

transmission was requiréd.

Heightened penalties may result from activities as a sex worker or solicitingxswhile HIV
positive.”

70 Matt Rascon & Christina Londavian Accused of Spreading HIV Must Stay ,dfBGEANDIEGO.COM, Sept. 3,

2014, available athttp://www.nbcsandiego.com/news/local/Makccuseebf-SpreadingdlV -to-StayOff-Grindr-
273643351.html

71CAL. PENAL CODE §12022.8%West 2014

721d.

73Guevara v. Superior,G8uBal. Rptr. 2d 421 (Cal. Ct. ALpO8).

741d.at 42425; (distinguishirigobinson v. Californis3 70 U. S. 660 (1962), where a onar
invalidated, because unRa@binspthe statute atsue irGuevara d o e s n ot  statusfroéingtd\l positiee t h e
because it applies only where a knowktiglypositiveindividual commits specified crimioahductd ( emp hasi s no't
added)).

755 Cal. Rptr. 3d 807 (Cal. Ct. App. 2003).

76]d.at 813.

771d.at 812.

BPrior to Californiads -specHitstatute snhanaements, therewene a few cases veherel H I\
persons who knew they were HIV positive and solicited or engaged in prostitution faced penalties under general criminal
laws.n 1987, an HIV positive sex worker was charged with attempted amardher pimp was charged with pimping

and willfully exposing another to a contagious disease. However, the charges were later dropped when a witness refused
to testify Main News: That®t OSANGELESTIMES, July 24, 1987, at 2.
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California prostitution laws provide for additional penalties when an HIV positive individual is

found guilty of either engaging in or soliciting prostitution. Under § 647f of the California Penal
Code, if an individual is (1) fauguilty of either soliciting or engaging in prostitution, (2) has
previously been convicted of a sex offense, and (3) tested positive for HIV following a previous sex
offense conviction, she/he is guilty of a felony and may be imprisoned for up teatistee y

This sentencing law punishes a defendant for being HIV positive regardless of whether she/he
intended to transmit HIV, transmitted the virus, or engaged in activities likely or possible to do so.
To commit a felony under this statute, no actwahkactivity is required. A conviction for

prostitution is possible as long as a defendant doeacgmmaving intent and agreement to engage

in prostitutiort?

In 2007, an HIV positive sex worker was charged wibsiegpthers to HIV and felony

prosttution®* She had previously been convicted for prostitution and had tested positivé¥or HIV.
The defendant had condoms in her possession and had not yet engaged in sex with an undercover
officer®® At trial, the court acquitted Hall of the exposure cHardimg that there was not a

specific intent to transmit HRYOn appeal, the court upheld the felony prostitution ciarge.

Individuals with HIV must not donate blood, organs and other tissues, semen, or breast
milk, to others

A person may face twlour, or six years imprisonment if she/he is aware of hetiMipositive
status and donates blood, body organs or tissues, semen, or bféhigithék the intent to
transmit HIV nor actual transmission is required. An individual will not be pbaadetethe
following circumstances:

1 She/he is mentally incompetent;

T Bl ood is donated anddeoffefrirciinaglé ptrhoecierd ubrleoso d
blood should only be used for science puspasel not for transfusion);

1 Donate bloodforautolgous use (use in anot®er part o
HIV positive persons have also been convicted under general criminal charggs.

79 CAL. PENAL CODE 8647 (West 204); CAL. PENAL CODE §18(West20H); See sabove discussion of California
sentencing laws for a list of sex offenses covered under this statute.

80 CAL. PENAL CODE §641b) (West2014.

81People v. Hallo. B190199,0D7 WL 2121912, at *1 (Cal. Ct. App. July 25, 2007).

82]d.

83|d.

84|d. at *4.

85]d. at *5.

8Pr i or t o C-apedifit statute onsbldcad and briyan donatiorts|\apositive homeless man was acquitted
on charges of attempting to poison a pharmaceuticiigbrafter selling his bloacerry PristinJury Frees$S Victim
Who Sold Infected RIOSANGELES TIMES, Mar. 3, 199&yvailable lattp://articles.latimes.com/19883-03/local/me-
136_1_bloodark.

87 CAL. HEALTH & SAFETY CODE §1621.5West 204).

88|d.
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In Beauford v. PetpeCalifornia Court of Appeal confirmed a conviction for, amongst other

charges, making crimal threat® While resisting arrest, the defendant spit at the officers and made
comments including, ol &l make yodulcrimnalf e mi se
threat under California law is a threat that is intended to and does caugeefparson

threatened. The State must prove that (1) the defendant threatened to kill or inflict great bodily

injury on another person, (2) intended the threat to be understood as such, (3) communicated the
serious intention that the threat woulddreied out, (4) the threat caused the person to be in fear

and (5) such fear was reasoridilee court held that the language and actions of the defendant

could reasonably be found to be criminal threats by*a jury.

Important note: While we have made eiifiort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your spgitulation and, as such, it should not be
used aa substitute for legal advice.

89|n a 1987 case, the defendant successfully sued the San Diego Police Department for taking and testing his blood for
HIV without consent or a warrant after he bit the offi@adow v. Supeliourt (Peop36 Cal.Rptr. 134 (Cal. Ct.

App. 1987). He was originally charged with two counts of battery against a police officer and one count of obstructing a
police officerBarlow v. GrouAd3 F.2d 1132, 1134 (9th Cir. 1991). After it waseliscevd he was HI V posit
municipal court granted an order authorizing the [blood] tests to support charges the defendant bit the officers with
intent to kill them and Banlon236 €al.Rptr. tat 185 Aejaryrlamhuitetinimpf i nj ur y
all criminal charge®arlopn943 F.2d, at 1134.

9%0No. B196860, 2008 WL 5091389, at *1 (Cal. Ct. App. Dec. 4, 2008).

9t]d.

92 CAL. PENAL CODE § 422 (West 2014).

931d.

94 Beaufqrd008 WL 5091389, at43
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Colorado Statute(s) that Allow for Criminal Prosecution based on HIV Status:

CoLO.REV. STAT. 8§183-415.5

Acquired immune deficiency syndrome testing for persons charged with cain
sexual offenses mandatory sentencing

(1) For purposes of this section, "sexual offense” is limited to a sexual offense tha
of sexual penetration, as defineskiction 18-401 (6), involving sexual intercourse or
anal intercourse.

(2) Ary adult or juvenile who is bound over for trial subsequent to a preliminary he
after having waived the right to a preliminary hearing on a charge of committing a
offense shall be ordered by the court to submit to a diagnostic test fondhe hu
immunodeficiency virus (HIV) that causes acquired immune deficiency syndrome,
diagnostic test to be ordered in conjunction with the diagnostic test ordered pursui
section 1&8-415 The results of said diagnostic test shall be repmttesdistrict
attorney. The district attorney shall keep the results of such diagnostic test strictly
confidential, except for purposes of pleading and proving the mandatory sentencir
provisions specified in subsection (5) of this section.

(5)(b) If the court determines that the person tested pursuant to subsection (2) of 1
section had notice of his or her HIV infection prior to the date the offense was con
the judge shall sentence said person to a mandatory term of incarcerationtbfes le:
times the upper limit of the presumptive range for the level of offense committed, 1
the remainder of the person's natural life, as providedtion 18.31004.

"Sexual penetration” means sexual intercourse, cunnilingus, fellatios,aovadingl
intercourse. Emission need not be proved as an element of any sexual penetratiol
penetration, however slight, is sufficient to complete the Cante Rev. STAT. §18-3-
401(6)

CoL0.REV. STAT. 8187-201.7

Prostitution with knowledge o being infected with acquired immune deficiency
syndrome

(1) Any person who performs or offers or agrees to perform any act of sexual intel
fellatio, cunnilingus, masturbation, or anal intercourse, as suchdeataimed isection
187-2012),with any person not his spouse, in exchange for money or any other th
value, and if such person has been tested for acquired immune deficiency syndrol
pursuant teection 1&-201.50r 187-205.50r otherwise, . .

Continued on the followireg pa
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and the results of such test indicate the presence of the human immunodeficiency
(HIV) which causes acquired immune deficiency syndrome, such person commits
prostitution with knowledge of being infected with acquired immune deficiency syr

(2) Prostitution with knowledge of being infected with acquired immune deficiency
syndrome is a class 5 felony.

CoLo. REV. STAT. §187-205.7

Patronizing a prostitute with knowledge of being infected with acquired immune
deficiency syndrome

(1) Any peson who performs any of the acts describsécition 1&-205(1), with any
person not his spouse, and if such person has been tested for acquired immune d
syndrome pursuant section 1&-201.5r 187-205.5%r otherwise, and the results of
sud test indicate the presence of the human immunodeficiency virus (HIV) which
acquired immune deficiency syndrome, such person commits patronizing a prostit
knowledge of being infected with acquired immune deficiency syndrome.

(2) Patronizig a prostitute with knowledge of being infected with acquired immune
deficiency syndrome is a class 6 felony.

CoLo.REV. STAT. § 181.3401

Feloniesclassified d presumptive penalties

Class 5 felony sentence: minimumy@a imprisonment, maximumetryears
imprisonment.

Class 6 felony sentence: minimumyaae imprisonment, maximum eighteen months
imprisonment.

The prison sentences of HIV positive persons convicted of sex offenses may beesely
increased due to HIV status.

Individuals liing with HIV in Colorado should be aware that they may receive prison sentences
dramatically above those of Higgatie persons if they are convicted of a sex offense, including
rape and sexual assault, regardless of whether their alleged conductiesysoed significant

risk of HIV transmission or if they had the intent to expose others to HIV. SpecificaliVif an
positive person is convicted of a sexual offense involving penetration and is aware that she/he is
HIV positive, a sentencing judgeequiredo impose a sentence of at least three times the upper
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limit of the nor mal sentencing range, which ¢
life®*0 Se x u al penet r at-vagimalsexjosal sexeoral stinauldtiorsfhup @ ni | e
anal se¥ Even under the most lenient application of this statute, penakiesuarassault would

be elevated from six to eighteen yeéars.

The use of protection during a sexual offense is not a defense, no ejaculation or emislsion of bo
fluid is required, and any degree of penetration, however slight, is sufficient to support the
imposition of an increased sentéhtae actual likelihood of HIV transmission during a sexual
assault is not a consideration. Neither the intent to ttatiSfmor actual transmission is required.

HIV exposure cases have been prosecuted under general criminal laws in Colorado.

Incidents of HIV exposure in Colorado have been prosecuted under a variety of general criminal
laws, including reckless endaimgent statutes, regardless of the actudddib@ of transmission. In

a 1999 case, BV positiveman was charged with attempted manslaughter when, knowing his

HIV status, he did not use a condom during anal sex with ayteasbid boy> The man was

convicted of two countd eexual assault and reckless endangerment, the latter of which being a
lesser included offense for an attempted manslaughter charge because he failed to use a condom
during the sexual encounter even though he knew he wpedtié!®°In Colorado, reckless
endangerment is defined as exposing “ATheset her t
is no requirement of proof of purpose or intent to transmit HIV, nor does it matter if HIV is

actually transmitted, solongas e r e wa sranamissiani sk é of t

Felony menacing charges may also apply if apdsitwe person knowingly, by threat or physical
action, places or attempts to place &hother p
Menacing is a clasgelony if it is comitied by a deadly weapon or by representing that the person

is armed with a deadly weafdm People v. Shale Colorado Court of Appeals held that

because HIV is capabl e of cpositigeistagcoddicanstitute i c ant
adeadly weapon for the purposes of the menacing &dtutbat case, an HIpositive man was

convicted of menacing when he allegedly scratched and pinched a store manager, broke his skin, and
shouted o0l 6m HI VI pob s g to"Dedpite the facbthagtioe storé mamager

testified that he was not in imminent fear of serious bodily injury, the court concluded that the
defendant 6s statements were intenddhkcdu® cause
alsodetermined that HIWas a deadly weapon, because a deadly weapon does not Hieé/to be

to cause serious bodily injury, @algabté doingsd”The court determined th

95 CoLO. ReV. STAT. §183-415.%5)) (2014).
968§183-401(2014.

978 181.3401(1)(a)(V)(A) (2014).

%|d.

9 People v. DemdtyP.3d 431, 433 (Colo. Ct. App. 2003).
100|d.

101CoLO. REV. STAT. § 183-208 (2014).

1028 183-206(1) (2014).

103|d.

104107 P.3d 1033, 1036 (Colo. App. 2004).

105]d. at 1035.

106|d.

107]d. at1036.
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HI'V are widely known, 6 and weapoam whaahe breke tHdswores t a t
managerds skin, giving himsel f®0ready access

In People v. PeaezHIV positive man was convicted of attempted extreme indifference'thurder

and two counts of sexual abuse when he allegadiyhis stepdaughengage in masturbation,

oral sex, and peniaginal sex while knowing that he was HIV po&iti®e. appeal, the defendant
argued that he did not act with the oOouniversa
indifference murdaonviction:** Thecrime of extreme indifference murder (now known as murder

is the first degree) requires that, with o0an
indi fference to the value of humatwhichcfeatesé t he
agreat risk of death to a persdfmUni.ver sand ntahl e
is defined as the odepravity of the human hea
insufficient provocation, without knowingcaring who mayleh e vi cti m, 6 and i s
conduct that places the |Iives of many peopl e
particular®*On appeal, the Colorado Court of Appeals found that there was not sufficient evidence

to show tlat there was amyiversal malice because the defendant knew the victim and his conduct
was directed towards her alone, as opposed to other unknowr¥}iotintisis basis, the

attempted extreme indifference murder conviction was overfarned.

Other casesf HIV exposuréeing prosecuted under general criminal laws in Colorado include:

1 In 2009, an HI\positive man pled guilty to felony child abuse and was sentenced to
fifteen years imprisonment after he failed to tell his pregnant fiancée that he was HIV
positve*°His fiancée and son tested positive for HIV after doctors were puzzled why the
four-month-old baby had caught pneumdhia.

1 InJune 2010, an Hipbsitve man was charged with attempted sedegicte assault
with a o0deadl y gedespg anma techaidiah while beirg fitied for an
electronic monitoring bracef€tis charge was later reduced to misdemeanor
harassment?

It is a felony to solcit a prostitute while HIV positive.

108]d.at 1037.

1The crime has since been CoMREMTANLSAIRLOEE@BI)Y. in the first
110972 P.2d 1072, 1073 (Colo. App. 1998).

111]d.at 107374.

112CoL0. ReV. STAT. §18-3-102(1)(d)

113pergZ07 P.3d at 107¢&jting Longinotti v. People, 102 P. 165, 168 (Colo. 1909)).

1l4|d_

115|d.

116 Jessica ZartlgflV Positive Man Charged with Childnsladdeewscom, Jan. 6, 2008vailable at
http://www.nbcl1lnews.com/home/headlines/37152584.html.

ll7|d_

118 Joseph Bovemenver HIVpositivdan Charged With Using Spit as a Dead/\{Ctese@® INDEPENDENT, June 9,
2010available lattp://coloradoindependent.com/55114/denvdv-positivemanchargedvith-usingspitasdeadly

weapon.
119|d.
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It is a class 6 felony, punishable by up to eigmiaeths in prison and/or a $1,000 fine, for an
HIV positive person, knowing her/his status, to patronize a pro€fitute.at r oni zi ngdé a p

is defined as (1) oengag|[ing] in an act of se
prostitutepr (2) oOenter[ing] or remain[ing] in a pl
acts’®

Al t hough the meaning of od,evCalter asdkex uddf icroendd uc
intercoursedé for t he pagingsex,omlsex,anmastupationsandanalt i on
sex in exchange for money or things of V&lue.

It is a felony to engage in prostitution while HIV positive.

It is a class 5 felony punishable by up to three years in prison and/or a $1,000 fine for a person who
isaware of her/hisllV positivestatus to perform, offer to perforor agree to perform any act of
penilevaginal sex, oral sex, masturbation, or anal sex in exchange for money or any other thing of
value'?®

In July 2007, an Hlygositive sex workerinDev er was arr est edituiamd ochar
with knowl edge o'fHebeedivedgn diyhtasorithrpfisencséntente ajter

pleading guilty to attempted prostitutidfollowing another arrest in November 2009, he was

once again chadyéor prostitution with knowledge of being Hbgsitive'? He was arrested again

in January 2012 during a prostitution sti®ecause this would be his third felony in less than ten

years, causing him to fall under the small habitual criroiigigor, he cdd face up to nine years

in prison if convictet®

The solicitation and prostitution statutes punish individuals for beinpsitive, regardless of

whether or not they exposed another to a significant risk of HIV transmission. Becdtse i

engageni prostitution is punishable, an HiUsitive person may be imprisoned regardless of

whet her there was any sexual conduct that <cou
status would have been disclosed to the sexuat psditieer the intet to transmit HIV nor

actual HIV transmission is required, and using condoms or other protection is not a defense.

Important note: While we have made an effort to ensure that this information is current, the law is
always changingcaiwe cannot guarad the accuracy of the information provided. This

information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.

120CoLO. REV. STAT. § 187-2057 (201% § 181.3401(1)(@)(V)(A).

121§ 187-205() (2014.

1228187-201(1)Y201).

123§18-7-201.7(1§2014.

124H|V positivelan Charged with ProstithB&h7 NewsJHE DENVER CHANNEL , Nov. 10, 200%vailable at

http://www.thedenverchanel.com/news/21577633/detail.html.
125|d.

126|d_

127pglice: Sting Busts-Fdigitive Prostithi&C 7 NewsTHE DENVER CHANNEL, Jan. 26, 201&vailable at
http://www.thedenverchannel.com/news/polisengbustshiv-positiveprostitute.

128|d.
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Connecticut Statute(s) that Allow for Criminal Prosecution basechdHIV Status:

[ No specific statute on record. ]

No criminal statutes explicitly addressing HIV exposure.

There are no statutesplicitly criminalizing HIV transmission or exposure in Connecticut.

However, in some states, HIV positive people have been prosecuted for HIV exgesure un

general criminal laws, such as reckless endangerment and aggravated assault. At the time of this
publication, the authors are not aware of a criminal prosecution of an individual on the basis of that
persondés HIV status in Connecticut.

Important note: While we have made an effort to ensure that this information is current, the law is
always changjrand we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, ashsudt,not be

used as a substitute for legal advice
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Delaware Statute(s) that Allow for Criminal Prosecution based on HIV Status:

DEL. CODE ANN.. tit. 16, 82801

Establishment of registry; esting of donors, penalties

(b) All donos of semen for purposes of artificial insemination, or donors of
corneas, bones, organs or other human tissue for the purpose of injecti
transfusing or transplanting any of them in the human body, shall be tested
evidence of exposure to human imnadeficiency virus (HIV) and any other
identified causative agent of Acquired Immunodeficiency Syndrome (AIDS)
the time of or after the donation, but prior to the semen, corneas, bones, org:
or other human tissue being made available for such useeHaevin in the
opinion of the attending physician the life of a recipient of a bone, organ or oth
human tissue donation would be jeopardized by delays caused by testing
evidence for exposure to HIV and any other causative agent of AIDS, testi
shal not be required prior to the Having measures.

(c) No person may intentionally, knowingly, recklessly or negligently use the se
corneas, bones, organs or other human tissue of a donor unless the requireme
subsection (b) of this section haeen met. No person may knowingly, recklessly
intentionally use the semen, corneas, bones, organs or other human tissue of
who has tested positive for exposure to HIV or any other identified causative a

AIDS. Violation of this subsectishall be a class E felony

DEL. CoDE ANN . tit. 11, §4205

Sentence for felonies

(a)A sentence of incarceration for a felony shall be a definite sentence.

(b) The term of incarceration which the court may impose for a felony is fixed a
follows:
(5)For a class E felony up to 5 years to be served at Level V.

There is no explicit statute criminalizing HIV exposure except for donations.

There are no statutes explicitly criminalizing HIV transmission or exposure in Delaware other than
in the context of organ, tissue, or semen donations. Under Delaware public hebisheld@isny

to fail to test for HIV or to knowingly, recklesshyintentionally use the semen, corneas, bones,
organs, or other human tissues donations of a person who has tested positivVé& fgiotian

129DEL. CODE ANN. tit. 16, § 2801 (K}x) (2014)DEL CODE ANN. tit. 11, § 4205 (2014).
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of this statute is punishable by up to five years in pfiSperm and tissue banks must follow state
regulatins for the testing and disposal of tissue donations found to be positive'for HIV.

Though there are no statutes explicitly criminalizing HIV transmission or exposure in Delaware, in
some states, HIV positive people have been prosecuted for HIV enpdsurgeneral criminal

laws, such as reckless endangerment and aggrasatediasise time of this publication, the
authors are not aware of a criminal prosecut:i
status irDelaware

Imp ortant note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situatias anchi should not be

used as a substitute for legal advice

130DEL CODE ANN. tit. 11, § 4205.
131Se®EL. CODE ANN. tit. 16, § 2801.
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District of Columbia Statute(s) that Allow for Criminal Prosecution based on HIV Status:

[ No specific statute on record. ]

No criminal statutes explicitly addressing HIV exposure.

There are no statutes explicitly crimimglillV transmission or exposure in the District of

Columbia. However, in some states, HIV positive people have been prosecuted for HIV exposure
under general criminal laws, such as recklessemuamgand aggravated assault. At the time of

this publicabn, the authors are not aware of a criminal prosecution of an individual on the basis of

t hat persondéds HIV status in the District of C

Important note: While we have made an effort toueashat this information is current, the law is
always chging and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, ashendt,nbt be

used as a substitute for legal advice
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Florida Statute(s) that Allow for Crimiral Prosecution based on HIV Status:

FLA. STAT. ANN . 8 775.0877
Criminal transmission of HIV; procedures, penalties

(1)In any case in which a person has been convicted of or has pled noloreamtende
guilty to, regardless of whether adjudication is withheld, any of the following offen:
the attempt thereof, which offense or attempted offense involves the transmission
fluids from one person to another:
(@)Section 794.011, relatingéxual battery;
(b) Section 826.04, relating to incest;
(c)Section 800.04, relating to lewd or lascivious offenses committed upon or
presence of persons less than 16 years of age;
(d) Sections 784.011, 784.07(2)(a), and 784.08(2)(d), relatiaglto a
(e)Sections 784.021, 784.07(2)(c), and 784.08(2)(b), relating to aggravated .
(f) Sections 784.03, 784.07(2)(b), and 784.08(2)(c), relating to battery;
(g)Sections 784.045, 784.07(2)(d), and 784.08(2)(a), relating to aggravated
(h) Section 827.03(2)(c), relating to child abuse;
(i) Section 827.03(2)(a), relating to aggravated child abuse;
() Section 825.102(1), relating to abuse of an elderly person or disabled adu
(k) Section 825.102(2), relating to aggravated abuse oflampetden or disabled
adult;
() Section 827.071, relating to sexual performance by person less than 18 y«
age;
(m) Sections 796.03, 796.07, and 796.08, relating to prostitution; or
(n) Section 381.0041(11)(b), relating to donation of blood, plagames, skin, or
other human tissue,the court shall order the offender to undergo HIV testing
performed under the direction of the Department of Health in accordanse wi
381.004, unless the offender has undergone HIV testing voluntarilyamtgars
procedures establishedir881.004(2)(h)6.2r951.27, or any other applicable I
or rule providing for HIV testing of criminal offenders or inmates, subsequent
or his arrest for an offense enumerated in paragrafmsf¢@which sher he was
convicted or to which she or he pled nolo contendere or guilty. The results o
HIV test performed on an offender pursuant to this subsection are not admis
any criminal proceeding arising out of the alleged offense.
(2) The results ahe HIV test must be disclosed under the direction of the Departm:
Health, to the offender who has been convicted of or pled nolo contendere tor ayuili
offense specified in subsection (1), the public health agency of the county in whicl
convction occurred and, if different, the county of residence of the offender, and, t
request pursuant £ 960.003, to the victim or the vi@itegal guardian, or the parent
legal guardian of the victim if the victim is a minor.

Continued on thedolvi ng pageé
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(3)An offender who has undergone HIV testing pursuant to subsection (1), and to
positive test results have been disclosed pursuant to subsection (2), who commits
or subsequent offense enumerated in paragraphén(l ahmits criminal transmissior
of HIV, a felony of the third degree, punishable as providedi6.0823, 775.083, &
775.084. A person may be convicted and sentenced separately for a violation of tl
subsection and for the underlying crime enurderaparagraphs (1{@).

(4) An offender may challenge the positive results of an HIV test performed pursuz
this section and may introduce results of a backup test performed at her or his ow
expense.

(5)Nothing in this section requires thatX infection have occurred in order for an
offender to have committed criminal transmission of HIV.

(6) For an alleged violation of any offense enumerated in paragrapfm @)(ahich
the consent of the victim may be raised as a defense ina prios@cution, it is an
affirmative defense to a charge of violating this section that the person exposed ki
the offender was infected with HIV, knew that the action being taken could result i
transmission of the HIV infection, and consentede@dtition voluntarily with that
knowledge.

FLA. STAT. ANN. § 775.0823)

Penalties, applicability of sentencing structures,; mandatory minimum sentences fi
certain reoffenders previously released from prison

(3) A person who has been convicted of any désggnated felony may be punished ¢
follows:
(b)For a felony of the first degree, by a term of imprisonment not exceeding
years or, when specifically provided by statute, by imprisonment for a term
not exceeding life imprisonment.
(d)For a féony of the third degree, by a term of imprisonment not exceeding
years.

FLA. STAT. ANN. 8§775.083
Fines

(1)A persornwho has beeconvicted of an offense other tleegapital felony may be
sentenced to pay a fine in additioartp punishment describads. 775.082vhen
specifically authorized by statute, he or she may be sentenced to pay a fine in liet
punishment described in s. 775.082. A person who has been convicted of a nonct
violation may be sentenced to pay aFines for desigited crimes and for noncrinlina
violations shall not exceed:

(b) $10,000, when the conviction is of a felony of the first or second degree
(c)$5,000when the conviction of a felonyfghe third degree.
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FLA. STAT. ANN . 8§384.24

Unlawful acts

(1) It is unlawful for any person who has chancroid, gonorrhea, granuloma inguine
lymphogranuloma venereum, genital herpes simplex, chlamydia, nongonococcal
(NGU), pelvic inflammatory disease (PID)/acute salpingitis, or syphilis, when sach
knows he or she is infected with one or more of these diseases and when such pe
been informed that he or she may communicate this disease to another person th
sexual intercourse, to have sexual intercourse with any other person, uotess such
person has been informed of the presence of the sexually transmissible disease &
consented to the sexual intercourse.

(2)1t is unlawful for any person who has human immunodeficiency virus infection,
such person knows he or she is infeetddthis disease and when such person has t
informed that he or she may communicate this disease to another person through
intercourse, to have sexual intercourse with any other person, unless such other
been informed of the presemdahe sexually transmissible disease and has consent
the sexual intercourse.

FLA. STAT. ANN . 8384.34(5)

Penalties

Any person who violates 384.24(2ommits a felony of the third degree, punishable
provided irs. 775.083,. 775.083, @&. 77984. Any person who commits multiple
violations of. 384.24(2Zommits a felony of the first degree, punishable as provedec
775.082s. 775.083, &. 775.084.

FLA. STAT. ANN . §381.0041(11)(b)

Donation and transfer ofhuman tissue, testing requirenents

Any person who has human immunodeficiency virus infection, who knows he or s|
infected with human immunodeficiency virus, and who has been informed that he
may communicate this disease by donating blood, plasma, organs, skin, or ather |
tissue who donates blood, plasma, organs, skin, or other human tissue is guilty of
of the third degree, punishable as provided7ii5.082,. 775.083, &. 775.084.

FLA. STAT. ANN . 8§ 796.08(5)
Screening for HIV and sexually transmissible geases, providing penalties

A person who (&fommits or offers to commit prostitution;(by Procures another for
prostitution by engaging in sexual activity in a manner likely to transmit the humar
immunodeficiency virus, and who, prior to the commissguch crime, had tested
positive for human immunodeficiency virus and knew or had been informed that h
had tested positive for human immunodeficiency virus and could possibly commui
such disease to another person through sexual activititorminal transmission of
HIV, a felony of the third degree, punishable as provided75.082,. 775.083, @
775.084. A person may be convicted and sentenced separately for a violation of tl
subsection and for the underlying crime of prostitor procurement of prostitution
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HIV positive persons may face felony charges for failing to disclose their status to sexual partners.

Il n Florida, one may be pr o/statgsdotsexdal partmers. IfisaitHird n g |
degree felony, punishable by up to five years in prison and/or a $5,0@h#¥, positiveperson (1)

knows that she/he BIV positive (2) has been informed that HIV may be transmitted during sexual
interourse’®*and (3) has sexual intercourse with any other person without disclosing her/his HIV
status®1t is a firstdegree felony punishable by up to thirty years imprisonment if there is a failure to

di sclose oneds HIV ¥tatus on multiple occasion:

Floridads statut e p divaositive pessons lmowdheicstatusrandeengage in sexual
conduct, currently limited to peniigginal sex,hich may expose others to HIV. It is an affirmative

defense if a sexual partner knows of her/his sexualgpartd s HI V st atus and cons
conduct with that knowled&elt is not a defense to prosecution if protection, such as a condom, was

used during sex. Neither the intent to transmit HI\aotral transmission is required for prosecution.

The following cases illustrate prosecutions under this statute:

1 In August 2013, aflV positiveman was arrested for allegedlnéato disclose his status to a
sexual partner, who later tested positive for the'¥irus.

1 In April 2013, a 4gearold HIV positive man was charged with criminal transmission of HIV,
among other things, after kidnapping and rapingeat6ld boy**’

1 InJanuary 2013, two HIV positive men were arrested after allegedly engaging in unprotected se
with a 16yearold boy they mein Grindr without disclosing their staflis.

1 In December 2012, a-$Barold HIV positive man was arredtafter allegedly failing to
disclose his status to sexual partriers.

1 In September 2012, ay3arold HIV positive man was charged with attemptechdetegree
murder and criminal transmission of HIV, among other things, for allegedlgdawiil a
15yearold boy**° The boy later tested positive for Hf¥V.

2F| orida |l aw defines oO0sexual intercourseo as etehsbightopenetr
emi ssion of semen is not required. A 826.04 ( stwhethert e on
the term oO0sexual intercour sed apQ@ompaktate vt ebpROB¥la. App. LEXIS er cou

17238 (Fla.r8Dist. Ct. App., Oct. 30, 2013) (holding that the legislative intent to deal withtsensiaditted HIV could not

plausibly construed to only apply to vaginal intercoamg&tate v. D.(L14 So.3d 440 (5th Dist. 8pp., May 31, 2013)

(claiming that the legislative intent to deal with sexually transmitted HIV intended to broadly criminalize both hetérosexual
homosexual sexyjth L.A.P. v. Staté2 So0.3d 693 (Flad Dist. Ct. App., May 31, 2013) (finding #etual intercourse as

used in the statute meant exclusively sexual intercourse between a man and a woman involving penile insertion in a vagina).
There is no statutory indication that or al sex is consid
133FLA. STAT. 88775.082775.0832014)384.24(2)2014)

13488384.34(5)2014)775.082.

1358384.24(2).

136Fort Myers man arrested, accused of knowingly Sprsadiendl¥ug. 17, 201ayvailable at
http://www.winknews.com/Locaklorida/201308-17/Fort-Myersmanarrestedor-infectingpartnerswith-HIV#.Upu8-

mRDsqQ.

137Brian HamacheHIV -Positive Man Rapede#iOld Boy: BSEBC 6 NEWSSOUTH FLORIDA, Apr. 4, 2013vailable at
http://www.nbcmiami.com/news/HIVPositiveManRapedl(0-YearOld-Boy-BSO201269651.html.

138TonyaAlanezPines men accused of sex with boy, not reveglBgNHRK setus Jan. 17, 2018vailable at
http://articles.supsentinel.com/20181-17/news/fl-menaccuseaf-hiv-crime20130117_1_histatuscatherinehanssens

grindr.

139Man charged witminal transmission of AtVIONNEwWSIAX.COM, Jan. 2, 2018yailable at
http://www.actionnewsjax.com/content/topstories/story/Mahargedvith-criminattransmissioiof-
HIV/fmfgT3_moES_A8dnXMp8JQ.cspx.
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1 In May 2011, aHIV positiveman was charged with criminal transmission of HIV after he
attemped to bite a deputy while being arrested for shoplffting.

1 In March 201, a 4%earold HIV positiveman was chargedth failing to disclose his status to
a sexual partneamong other thing®r allegedly raping a-§8arold boy he met through
CraigsBt*

1 InJuly 2010, a 3@arold HIV positive man was arrested after he allegedly had unprotected sex
with a woman without disclosing his HIV st&ftlE.h e ma n 6 s testedrposiive for | at er
HIV.**

1 In February 201@, 45yearold HIV positiveman wagharged with the firstegree felony of
unlawful acts related to HIV exposure after allegedly failing to tell his sexual partner that he was
HIV positiveduring their longerm, romantic, sexualationship?®

1 In August 2009, a 3@&arold HIV positivewoman was arrested after she allegedly had
unprotected sex with a man and lied about her HIV ¥fatus.

1 In May 2009, aHIV positivewoman was arrested for failing to disches status to multiple
sexual partnet€She was charged separately for evergl smcountéef?

1 In 2008, a 2yearold HIV positive woman was sentenced to five years imprisonment after
biting a police officer during an arrest for a chaagevis later dropp&dShe was diagnosed
with cancer four months into her sentence, and foiavpublic campaign she was granted a
conditional release by the Florida Parole Commission, allowing her to di€“at home.

Donation of blood, organs, or other human tissues to others is a thiciegree felony.

HIV positive persons in Florida should berawlzat they may receive up to five years in prison and/or a
$5,000 fine if they know their HIV positive status and donate blood, plasma, organs, skin, or human

140Carli Teproff and Ste®othausMan, 30, chatgeith attempted murder after boy, 15, contracts, Ni¥naftd ERakD,
Sept. 7, 2012yailable fattp://www.miamiherald.com/2012/09/07/2989939/ma&®-chargeedvith-attempted.html.
l41|d_

142Marcos Restrep8outh Flaka Man charged with crimisatigaion of HIMHE FLORIDA INDEPENDENT, June 1, 2011,
available fattp:/floridaindependent.com/32164/criminabnsmissioiv-aids; Marcos Restrefore details emerge about South
Floida criminal HIV transmissiqTeag@ ORIDA INDEPENDENT, June3, 2011available at
http://floridaindependent.com/32611/higriminaitransmissioroward.

143Rene Stutzmadudge orders Artigek offender held on $150, @ kKidO SENTINEL, Mar. 14, 201 Ayailable at
http://articles.orlandosentinel.com/2B03 14/news/oscraigslissexoffender20110314_1 casselbdryoy-craigslisarrest
report.

144 Jacksonville Man Arrested foalCriaaismission of HIMSTCOASTNEWSCOM, July 5, 201@yvailable at
http://www.firstcoastnews.com/news/local/story.aspafati=158235.

l45|d_

146K atie Thomadg-questrian Charged with HREMted OfferdesTIMES, Apr. 12, 201@vailable at
http://www.nytimes.com/2010/04/12/sports/12hiv.html?pagewanted=all&_r=0.

147HIV positive woman ary€xtedA STARBANNER, Aug. 14, @09,available at
http://www.ocala.com/article/20090814/ARTICLES/908149971.

148S: Florida Woman Accused of HIV ExfidsudosTICENETWORK, May 9, 200@wvailable at
http://www.hivjustice.net/case/uloridawomanaccuseaf-hiv-exposure/.

l49|d_

150H|V -Paitive Woman Released from Prison Dj€zBg8Narme Feb. 1, 201ayvailable at
http://miami.cbslocal.com/2011/02/01/hipositivewomanreleasedrom-prisonrdiesat-home/.

151|d_
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tissues> It is a defense if the HIV positive person has not been informed that HIV casétedn
through human blood, plasma, organ, and tissue dofdtheither the intent to transmit HIV nor
actual transmission of the virus is required.

Engaging in prostitut iHWVpositiwe stdiusisafelonf.e dge of one¢

Up to five yearsnprisonment and/or a $5,000 fine can be imposed upon conviction if an individual (1)
has tested positive for HI{2) been informed that HIV can be transmitted through sexual activity, and (3)
commits prostitution, offers to commit prostitution, or precammther for prostitution by engaging in
sexual activity in a manner likely to transmit'MIV.

Neither the intent to transmit HIV, actual transmission, nor engaging in activities known to transmit HIV
are required for prosecution.

Fl ori da dietfuitnieosn 60 parso stthe o6gi ving or rece¥ving o
Much of what Floridadefn es as O0sexual activityo does not tr
penetration of another layyobject other than the sexual orgaarather, and the handling or fondling

of another for the purpose of masturbattbnder this statute, sex workers can face penalties for

conduct that has absolutely no risk of exposing another to HIV. In HIV exposure cases involving
prostitution, disclosa of HIV status is na@ defense, whether condoms or other protection was used is

not a consideration, and ejaculation or the exchange of bodily fluids known to transmit HIV is not
required for prosecution.

Though there is an H¥pecific statute for sesorkers, many of the reported cases of prosecutions of
HIV positivesex workers have fallen under ¢riminal transmission of HIV statute. The only
prosecutions of sex workers on record that have not fallen under the criminal transmission statute
occurrel pri or t o ma-specifiolaws Being enaciEdt @éxamplenil®88, amlV
positivemale sex worker was sentenced to five years imprisonment based on his BIV status.

Other prosecutions &flV positive sex workers in Florida include:

1 In August 2009, a 3Zarold HIV positives e x wor ker was arrested ul
exposure prostitution statute after she offered to perform a sexual act on an undercover officer
for $20'>°

1 InJune 2013, a4@arold HIV positive sex worker was aregsafter she offered to perform a
sex act onraundercover police officét She was charged with offering to commit prostitution
and criminal transmission of HIV.

152 A, STAT. 88 381.0041(11)(b) (2014), 775.082, 775.083.

153§ 381.00411) (b) (stating o0[a]lny person who has human i mmunod
with human immunodeficiency virasd who has been informed that he or she may communicate this disease by donating blood
organs, skinpther human tissue (emphasis added)).

15488 775.082, 775.083, 796.08(5) (2014)

1558 796.07 (2014).

156§ 796.07.

157Mark JourneyAlIDS Carrier in Jail for SolicBmBETERSBURGTIMES, Aug. 15, 1990, at 1B.

158H|V -Positive Florida Woman Awadiedstitution Charges for ThiROZm&ug. 24, 2008yailable at
http://lwww.poz.com/articles/prostitution_charge_hiv_florida_1_17141.shtml.

%pPpol ice: Nebraska Av gavreBAaYpivMEsSltine 302018yaildhlecitn 8t di scl ose HI V

http//www.tampabay.com/news/publicsafety/crime/polinebraskavenuerostitutedidntdiscloseniv/2129361.
160|d.
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1 In May 2012, a 4learold HIV positivewoman was charged with felony prostitution and
criminal transmission of HIV:

1 In Felruary 2012, a 3farold HIV positivewoman was arrested during an undercover
prostitution sting®*She was charged with failing to disclosklIMepositivestatus to her
sexual partnet¥

Prosecution under this statutals pasible if atdIV positivei n d i v i d u aanotheérgor oc ur es 0
prostitution by engaging in sex'Atleasbonetcasgint y i n
Fl orida suggests that oOoprocur e metegtragquirgsthes bey on ¢
inducement of another to provide sexual services to a third party (i.e.’®@lpimp). meani ng of
transmit HIVO6 is not defined. I f oli kelyd i s ci
activities would be likely transmit HIV:%®

Prosecution for HIV exposure in Florida has occurred under general criminal laws.

At least one Florida case has found that HIV can be considered a deadly weapon for prosecution under
general criminal laws. In August 2009;y®e&®Id HIV positiveman in Florida was charged with

attempted murder when he allegedly yelled that he had HIV and threatened to kill a police officer before
biting him in the shin and leaving a permanent btlisewas later convicted of aggravated batteay on

law enforcement officer and sentenced to fifteen years in'fi$mnofficer did not test positive for
HIV.***The crime of aggravated battery requires that a person intentionally and knowingly cause great
bodily harm or use a deadly wedfvianyHIV positivepersons convicted of aggravated assault or
aggravated battery have been convicted based on their HIV status, with courts finding that their teeth or
bodily fluids (including saliva) used in the assault cortstititea d | v weapons. 0

Duringthetrigl t he Fl ori da prosecutor told the jury t1l
with his wife or children for fear he could se\
doctors as beirtglV negativé’ This statement ignar¢he fact that the CDC has concluded that there
exists only a negligible risk of HIV infection from a Bitdwe scientific and factual misrepresentations

161 Manatee Sheriff: Prostitute transmijtieRALB-TRIBUNE, May 27, 2012yailable at
http://www.heraldtribune.com/article/20120527/BREAKING20529620/2071/NEWS?Title=Manaf&eeriffProstitute
transmitteeH|V.

162Rochelle Ritchidli chel | e Wei ssman busted in pr QWRTVdowm Fab.8B8n2012,t i n g,
available lattp://www.wptv.com/dpp/news/regim_c_palm_beach_county/lake_worth/michelidssmaiof-lakeworth-
bustedin-prostitutionstingtellsdeputiesheshiv-positive#ixzz1mOEu3Rwg.

163|d.

164 A, STAT. §796.08(5)

165See generally Register ¥15tate2d 274 (Fla. Dist. Ct. App. 1998) (compag t he meani ngs of 0sol i

oprocurementdé under a statute criminalizing procurement
166Carol L. Galletly & Steven D. Pinkertdayward Rational Criminal HIV Exposure8RalMIMED. & ETHICS327,330
(2004).

167Miami Man Gets 15 Years in Prison for Bitilg @pICENETWORK, Aug. 17, 2009yailable at
http://www.hivjustice.net/news/usniamimangetsl5yearsn-prisonfor-biting-cop/.

168|d.

169|d.

170FLA. STAT. §784.04%2014)

171Miami Man Gets 15 YearssorPfor Biting Gty JUSTICENETWORK, Aug. 17, 2009yailable at
http://www.hivjustice.net/news/usniamimangetsl5yearsn-prisonfor-biting-cop/.

172CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk EstimatelerAct Probability of kiceg HIV from an
Infected Source, by Expos@iahAdt 20)4vailable fattp://www.cdc.gov/hiv/policieslaw/risk.html (last visited Deg. 3
2014).

Center for HIV Law and Policy 42



Florida| 2015

created by criminal HIV exposure laws and the prosecutldhs pdsitivepersons only increase the
risk thatHIV positiveindividuals may be prosecuted for conduct that cannot transmit HIV.

HIV positive persons may face additional felony penalties for committing or attemipg to
commit an identified crime(s) after a previous conviction for a similasffense.

An HIV positiveperson who commits one of the crimes enumerated by statute after a previous conviction
for a statutorily enumerated offense can faceoaddlitelony charges. Under Florida law, an individual

must be tested for HIV if she/hedenvicted of, pleads guilty to, or pleads no contest to an offense or
attempted offense involving the transmission of bodily fluids (i.e -Hasedr assault/battery offenses
noted in the statut&}lf an individual tests positive for HIV, knows afthis HIV status, and commits

another such offense involving the transmission of bodily fluids, she/he is guilty of an additional felony,
punishable by up to five years in prison and/or a $5,000fdet hough t hi s statute
transmissondé | aw, act ualnottequiseds mi ssi on of HIV is

Felonies that may trigger additional penalties under this statute include:
1 Sexual battery
Incest
Lewd, lascious, or indecent assault upon any person less than 16 years of age
Assault or aggravatessault
Battery or aggravated battery
Child abuse or aggravated child abuse
Abuse or aggravated abuse of any elderly person or disabled adult
Sexual performance bgexrson less than 18 years of age

Prostitution

= =2 =4 4 A4 A4 A2 -2

1 Donation of blood, plasma, organs, skintl@rchuman tisstré

It is an affirmative defense to prosecution under this statute if the person exposed knew that the offender
was infected with HIV, knew that tledi@n being taken could result in transmission of the HIV infection,
and voluntarilgonseted to the actial’

Although the statute enumerates several underlying offenses, the authors are only aware of this law
applying in prosecutions of sextkers despite the fact that there is a separatespi¥ific prostitution
statute. Such prosecutiomslude:

1 In 2007, a female sex worker was charged with criminal transmission of HIV for offering oral
sex to an undercover offic¢ér.

173FLA. STAT. 8 775.0877 (2014).

17488 775.0877(3), 775.082, 775.083.

175§ 775.0877(5).

17688 775.0877)@}(n).

1778775.0877(6).

178Michael Scarcel/oman charged with exposing meHeaAB/TRIBUNE, Oct. 10. 2003vailable at
http://www.heraldtribune.com/article/20071010/NEWS/710100460.
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T A woman was charged with prostitution, resi
after negotiating the prioa sex act with an undercover offi€d?rosecutors had also
considered charging her with attempted murder, even though she told thetefflaaratest
that she had HIV and also had condoms in her purse.

Florida courts have also imposed sentenagrenhancements based on HIV status.

Early in the epidemic, Florida cour tH8/ pastug os e d ¢
status. The cases noted here are from the late 1980s-&4860sjdand there are no recent cases, to the

a ut h cowledge, demonstrating that Florida courts continue to apply sentence enhancements based o
HIV status. The following casesarethdud as a comprehensive review ¢
criminalization, but are not necessarily reflective of cuemsaid tn criminal sentencing in Florida.

In Marison v. StatieeHIV positivedefendant was convicted of aggravated battery and was sentenced to
ten years imprisonment and ten years of g&®hee trial court justified its departure from the

sentencig guidelines because in the course of the robbery the defendanyb#ral®@nan to the bone

who later tested positive for H®¥Conf i r mi ng the | ower courtds sen
that the departure was justified due to the natune ofime and that HIV could give rise to AIDS, a

of atal'™di sease. 6

One Florida case has held thatltvhpos i t i ve def endantds sentence co
no proof that the defendant knew he WB5 positiveat the time of the crime. Cooper v. State

defendant was convicted of aggravated battery, solicitation and sexuahtattertenced to thirty years
imprisonment, reflecting an upward departure from the sentencing gtfitletineslays prior to trial,

the defendant receivebt results that showed he had tested positive fof Hhough the jury never

received thisiofr mati on, the sentencing judge found tha
that the complainant would be exposed to HIV through the sexizat cupported an enhanced
sentenc€”’On appeal, the court agreed with the sente
defendant] knew or should have known that he had been exposed to the AIDS virus and that by sexual
battery upon hisvictimher e was a strong | i kelihood®Byhat th
oli festytewasheeteuring to the fact that the de
y e a't Theredwas no evidence presented that shtbeedfendarknew ofhis HIV status at the time

of the assault and, in fact, had only tested positive immediately befihtsapinion rests on the
assumption that gay men should know that they have been exposed to HIV even though they have not
tested positive.

In Brooks v. Staggudge sentenced a sex worker convicted of theft to a sentence ataiee the s
sentencing guidelines because she had AIDS, despite the fact that the crime had nothing to do with her

179Sue CarltorHIV -Positive Woman Free of Attempted Mye®sr BHT@RSBURGTIMES, June 18, 1996, at 4B.
180673 S0.2d 953, 954 (Fla. Dist. Ct. App. 1996).

181|d_

182|d_

183539 So. 2d 508, 509, 510 (Fla. Dist. Ct. App. 1989).

184]d.at 510.

185|d_

186|d.at 511.

187]d.at 812.

188See generally id.
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HIV status'®On appeal, the sentence was reversed b#vagsert found that her HIV status was in no
way relevant to the crirtie.

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information. groiadeidrmation may or may

not be applicable to your specific situation and, as such, it should not be used as a substitute for legal
advice

189519 So0.2d 1156, BlFla. Dist. Ct. App. 1988).
190|d_
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Georgia Statute(s) that Allow for Criminal Prosecution based on HIV Status:

GA. CoDE ANN . § 165-60(c)(d)

Reckless conduct, HIV infected persons

(c)A person who is an HIV infected person who, after obtaining knowledge
being infected with HIV:

(1) Knowingly engages in sexual intereoargerforms or submits to any
sexual act involving the sex organs of one person and the mouth or ¢
another person and the HIV infected person does not disclose to the
person the fact of that infected pesdreing an HIV infected person pri
to that intercourse or sexual act;

(2)Knowingly allows another person to use a hypodermic needle, syr
or both for the introduction of drugs or any other substance into or fo
withdrawal of body fluids from the other pe&dody and the needie
syringe so used had been previously used by the HIV infected persol
the introduction of drugs or any other substance into or for the withdr
of body fluids from the HIV infected per@ohody and where that infecte
person does not disclose hie bther person the fact of that infected
persoid being an HIV infected person prior to such use;

(3) Offers or consents to perform with another person an act of sexus
intercourse for money without disclosing to that other person the fact
that infectd perso® being an HIV infected person prior to offering or
consenting to perform that act of sexual intercourse;

(4) Solicits another person to perform or submit to an act of sodomy f
money without disclosing to that other person the fact of thaethfec
persoi® being an HIV infected person prior to soliciting that act of
sodomy; or

(5)Donates blood, blood products, other body fluids, or any body org
body part without previously disclosing the fact of that infected@erso
being an HIV infecteplerson to the person drawing the blood or blood
products or the person or entity collecting or storing the other body fli
body organ, or body part,

is guilty of a felony and, upon conviction thereof, shall be punished by
imprisonment for not more thden years.

Continued on the follov
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(d)A person who is an HIV infected person or hepatitis infected person and
after obtaining knowledge of being infected with HIV or hepatitis, commits &
assault with the intent to transmit HIV or higisausing his or her body fluids
(blood, semen, or vaginal secretj@adiva, urine, or feces upon:
(1) A peace officer while the peace officer is engaged in the performar
his or her official duties or on account of the peace @&fpsgformane of
his or her official duties; or
(2) A correctional officer while the correctional officer is engaged in the
performance of his or her official duties or on account of the correctior
officei® performancef his or her official duties
is guilty of adlony and, upon conviction thereof, shall be punished by
imprisonment for not less than five nor more than 20 years.

GA. CobE ANN. §31229.1

Definition of AIDS and HIV related terms
(a)As used in this Code section, the term:

(3)GAIDS transmitting imed means any of the following offenses specified in
Title 16:
(A) Rape;
(B) Sodomy;
(C)Aggravated sodomy;
(D) Child molestation;
(E) Aggravated child molestation;
(F) Prostitution;
(G) Solicitation of sodomy;
(H) Incest;
(I) Statutory rape; or
(J)Any offense involving a violation of Article 2 of Chapter 13 of Title
regarding controlled substances, if that offense involves heroin, coce
derivatives of either, or any other controlled substance in Schedule |
IV, or V and that other substze is commonly intravenously injected, a
determined by the regulations of the department.

(11)0HIV infected persohmeans a person who has been determined to be
infected with HIV, whether or not that person has AIDS, or who has been cl
diagnose as having AIDS.

(14)oKnowledge of being infected with Hi¥heans actual knowledge of:
(A) A confirmed positive HIV test; or
(B) A clinical diagnosis of AIDS.
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HIV positive status must be disclosed to sexual partners to avoid criminal penalties.

Georgiads HI V e xHpopsesitivepersond wind fail toalisctose thgireHiVsstatus
prior to engaging in anafal, and penHeaginal sex with another per§9A violation of this
statute results in felony penalties of up to ten years impriséiMeitiher the intent to transmit
HIV nor the actual transmission of HI\fesgjuired

Di scl osur e odisthe ondy@firmdtve defease mprosut i on. A def endal
load is not a consideration, and it is no defense if protection, such as a condom, was used during
sexual activities. It is a violation of the statute evehrliVgpositiveperson fad to disclose

her/his statusnd performs oral sex onldl/ negativeperson despite the fact that there is at best

a remote risk of HIV exposure from such acti¥ity.

Though disclosure is a defense to prosecution, there are difficulties in proverglishietsure

actually occurred in these situations and such evidence normally depends on the words of one
person against another. In a 2008 cas#l\Vapositive woman was convicted for reckless conduct
when she allegedly engaged in unprotected sesgalisé without disclosing her HIV staiis.

Two witnesses testified that tH\Wpositieestatus, dreint 0 s
the defendant herself testified that her sexual partner knélV Ipasitivestatus because it had

been pulished on the front page of a local newsg&izespite this, the defendant was found

guilty and sentenced to eight years imprisonment and two years gfébation.

In a January 2009 cas&8yearold HIV positiveman was senteed to two years imprisonment

and eight years probation after pleading guilty to reckless conduct for having sex with a woman
without telling her his statti&éThe first day they met and had sex, the man and hisfpavtrer

later tested negative forHiMlwvent t o t h e d e fheusirtyaemterdospedple wm arat a
HIV positivel® Nonetheless, the fact that the defendant was staying at a home solely for people
living with HIV was not enough to be considered disclosure for the purposes of the reckless
conduct statute.

In November2010, atdlV positive man was convicted of rape and reckless conduct for sexually
assaulting a woman at a psychiatric hd$pialwas sentenced to life imprisonment plus ten

yeard®l n July 2012, the Court of Ampmealnsd ofr e@Ganrd
the case to the trial court for consideration of whether [the defendant] was prejudiced by his

191GA. CODE ANN. § 165-60(c) 204).
192 |d

193Se€TR. FORDISEASECONTROL & PREVENTION, Oral Sex and HIV Rjgkay 21 2014 pvailable at
http://lwww.cdc.gov/hiv/risk/behavior/oralsex.html (last visitedc. 32014)ft at i ng t hat o[ r] ecei vi

or receiving cunnilingus, and giving or receiving anil.|
194Ginn v. Statg67 S.E.2d 712, 718 (Ga. Ct. App. 2008).

195|d.

19%]d.at 713.

197 Amy Leigh Womaclq1V -positive man sexgtdacnot disclosing his status to sexak JataerAPH, Jan. 13,
2009 available lattp://www.macon.com/2009/01/13/584845/hipositivemansentencedor.html.

198|d_

19 Andria SimmonsGwinnett jury sentencepdsitive rapist to life plesatd®ANTA J.CONST., Nov. 18, 2010,

available fattp://www.ajc.com/news/news/local/gwinneftiry-sentencebiv-positiverapistto-lif/nQm9j/.
200|(d.
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counsel 6s6 ofailure to investigate adequately
delusional compulsion at the time obhfs f e*hGneemand, the trial court reinstated the

def endant 83The defendart appealednbut the Court of Appeals affirmed the order
reinstating his convictiéf.

Engaging in prostitution without disclosing HIV status is a felony.

Ge o r gectklas8 sonduct statute imposes criminal penalti#¥ positivepersons who do not

disclose their status before engaging in solicitation or acts of pro¥fitntisaximum sentence of

ten years imprisonment can be imposedHii@positive person isaare of her/his HIV status

and fails to disclose it before (1) offering or consenting to engage in sexual intercourse for money, or
(2) soliciting another to submit to or perform oral af sex for moned: Neither the intent to

transmit HIV noractual tansmission is required. A conviction for prostitution is normally a
misdemeandf?but it is prosecuted as a felony if the defendHltiipositive

This statute penalizes an individual for dei¥gpositive, regardless of whether she/he exposed
anotherperson to a significant risk of HIV transmission. It is not a defense if protection was used
during alleged acts of prostitution becatfsengr solicitinig engage in sexual intercourse is
sufficient for prosecution, and actual sexual conductraqoaed’’

HIV positive status must be disclosed before sharing needles.

Georgia imposes criminal penattiesl |V positivepersons for sharing needles or syrifitjgp.to

ten years imprisonment may follow iH&#W positiveindividual is (1) aware leér/his HIV status,

(2) uses a needle or syringe for the injection of drugs or withdrawal of bodily fluids, and (3) shares
that needle with another without disclosing her/his HIV fatuis a complete defense if HIV

status is disclosed before nestieing. Neither the intent to transmit HIV @atual transmission
isrequired.

HIV positive status must be disabsed before donating blood or body tissues.

It a felony punishable by up to ten years imprisonment i[¥/gpositiveindividual is aware of

her/his HIV status and fails to disclose her/his status before donating blood, blood products (i.e.,
plasma, platelets), other bodily fluids, or any other body organ or b&8ieiginer the intent to
transmit HIV noractual transmissiarequired.

Assaulting a peace or correctional officer using bodily fluids with intent to transmit HIV is a
felony.

201 Hatfield v. StaTd3 S.E.2d 560, 562 (Ga. Ct. App. 2013).
202|d_

203|d.. at 563.

204GA. CODE ANN. §165-60(C)(3)(4).

205|d_

206§§16.6-9 (2014), 16-13(a) (2014).

207§ 165-60(c)(3)4).

208§ 165-60(c)(2).

209|d_

210§165-60€) (5.
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Geor gi ads r e ahkermetstatatoimclddesat pfodsionl that is tailored to cases
involving peace officers and correctional offitdtss a felony, punishable by five to twenty years
in prison, foran individualvhois aware thashe/he iHIV positiveto commit an assault against a
peace or correctional officer engaged in her/his duties wiitietfiiéo transmit HIV using her/his
blood,semen, vaginal secretions, saliva, urine, of'fdtes statute punishes conduct that poses
only a remote possibility of HIV exposure and, though intent is considered an element of the
prosecution, many of the bodily fluids listed cannot transmit HIV.

In Burk v. StatenHIV positiveman who allegédthreatened to transmit HIV to a corrections

officer was originally charged with aggravated assault with intent to murder after he struck the

officer, grabbed his arm, and attempted to bité&filine inmag¢ was later convicted of reckless

conduct, whataws t hen referred to as oOreckless endang
defendant consciously disregarded a substantial risk of harming or endangering the safety of another
persort*Despitethefat t hat the CDC has stated that ther
that HIV could be transmitted through abite,the Court of Appeals of Ge«
alleged attempt to bite the officer sufficient to uphold his conviction for reakéess?o

Contrary to the @nDdStiied atgrial shattHIV tramsmission fsoimya sumani

bite was oOvery strongly probabledé and that he
through salivd’ Based off of this testimony, the cofirtfai r med t he def endant &s
t hat othe evidence authorized the jury to fin
he was HIVinfected and had AIDS, Burk consciously disregarded a substantial and unjustifiable risk
that his at would harm [the officer] or endanger hisga®@ he court furt her st a
fact that Burk did not engage in any act proscribed by [Georgia Cet€Pgc)l@loes not insulate

him from criminal liability under subsection (b) for attemiatitignsmit the AIDS virus through
saldva.oé

The conviction in Burk reflects the iIissues as
and exposure. When expert testimony fails to provide scientifically supported factslidh HIV,

positive individals can be convicted for conduct firasents at best a remote possibility of HIV

exposure or transmission.

HIV positive persons have also been prosecuted under aggravated assault charges.

In Scroggins v. Stlatedefendant, while struggling wiplolice officer, suckedtex saliva into his
mouth and then bit the officB?When the defendant was treated at the hospital he told a nurse he

2118 165-60(d).

212|d.

213478 S.E.2d 416, 418 (Ga. Ct. App. 1996).

214]d.at 417.

215CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk EstimatdélerAct Probability of Acquiring HIV
from an Infected Source, by Expdsuie Ac20)4vailable lattp://www.cdc.gov/hiv/policieslaw/risk.html (last
visited Dec. 3204).

216Burk 478 S.E.2d at 417.
217|d_

218|d.
219|d.

220401 S.E.2d 13, 15 (Ga. Ct. App. 1990) overruled on other doomadsn v. St&@2 S.E.2d 726 (Ga. 1998).
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was HIV positivend laughed when the officer who was bit asked the defendant about fiis status.

He was convicteof aggravated assault with intent to méft®n appeal, the Court of Appeals of
Georgia found that the impossibility of transmitting HIV via a bite and/or saliva was not a defense
as long as Scroggins believed HIV could be transmitted in such &f¥meourt ruled that a

wanton and reckless state of mind could be the equivalent of a specific intent to kill for the purposes
of the charges, and that Scroggins biting the officer while knowing thatiné pesstive was

sufficient evidence to estabbswanton and reckless disregard for whether HIV was tran&hitted.

A person commits aggravated assault when tirgemntd<o murder, rape, or rob someone using a
deadly weapon that does or is likely to result in serious bodif7iDjgspite the fadhat the

CDC has maintained that there exists only a o0
through a bite, Georgiabds application of its
to prosecutéllV positive pesons for actthat, at best, have only a remote possibility of

transmitting HIVA2The CDC has also concluded that spitting alone has never been shown to

transmit HIVZ*

Ot her prosecutions under Georgiads HIV crimin

1 In November 2013 52yearold HIV positiveman was charged with reckless conduct
after allegedly failing to disclose his status to a sexualffartner.

1 In October 2013, a A&arold HIV positiveman was charged with statutory rape and
reckless conutt after allegedly infecting a teegadjaith the virug®

1 InJune 2013, a 3@arold HIV positiveman was arrested and charged with criminal
exposure to HIV after spitting on a hospital watRer.

1 In March 2013, a Afearold HIV positiveman was arrested and charged with reckless
conduct byan HIV-infected person after he allegedly failed to disclose his status to sexual
partnerg?! At least one partner claimed to have contracted the virus fré# him.

221|d.
222|d.

223|d.at 1620.

224]d.at 19.

225GA. CODE. § 165-21 Q0H1).

226 CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk Esimate®etAct Probability of Acquiring HIV
from an Infected Source, by Expdduig Bc20)4vailable lattp://www.cdc.gov/hiv/policieslaw/risk.html (last
visited Dec. 01).

2271CTR. FORDISEASECONTROL & PREVENTION, HIV Transmission, CayeHIV from being spit on or scratched by an HIV
infected perg@ept. 232014 available lattp://www.cdc.gov/hiv/basics/transmission.htifidst visited Dec, 2014).
228Evan BleierH|V -positive Georgia man arrested for having ytyirbtmediesx 15, 2013 vailable at
http://www.upi.com/Odd_News/Blog/2013/11/15/HIV-positiveGeorgiamanarrestedor-havingunprotected
sex/3521384541636/; Joe Johnsdl, -infected Athens man arrested for having unfraRctd&hS8ER-HERALD,
Dec. 52013 available lattp://onlineathens.com/locahews/201311-13/hiv-infectedathenamanarrestechaving
unprotecteesex.

229Pglice: Savannah man with HIV knowingly infecte8xesmagengivk .com, Oct. 21, 2013vailable at
http://savannahnow.comfime/201310-21/police savannaimanknowinglyinfectedteenageirk
hiv#.Ury1q2RDsqQ.

230Man With HIV Arrested After he Spits on HospitallA&rkamrANOOGAN .COM, June 28, 2018vailable at
http://www.chattanoogan.com/2013/6/28/254206/MaNith-HIV -Arreged-After-He-Spits.aspx.
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1 InJuly 2012, adlV positiveman was arrested for reckless conduct after he allegedly
failedto disclose his status to two sexual partfi€@se partner later tested positive for
HIV. %4

1 In February 2012, &V positiveman was sentenced to ten years imprisonment for
reckless conduct after failing to disclose his status to multiple sexuafpartner

1 In August 2011, adlV positiveman was charged with reckless conduct after allegedly
failing to disclose his status to his girlfrighd.

1 In April 2011, a 33earold HIV positiveman was charged with contributing to the
delinquency of a minor, aggradathild molestation, and reckless conduct after allegedly
having sex with his 4&arold student?’

1 In November 2010, a 3@arold HIV positiveman was charged with assault by an HIV
infected person after he bit a police officer while resisting fintjyegpfi

1 In August 2009, a 42arold HIV positiveman was charged with aggravated assault after
he bitanAtlast pol i ce officer, -albwgedl PSdhauntdi 8
that his bite would infect the officer with H®¥He later receivedghteen months for
aggravated assatilt.

1 InaJuly 2008 case, ay43arold, HIV positivewoman washarged with aggravated
assault when she spat in the face of another p&foawoman pleaded guilty and was
sentenced to three years irffail.

Important note: While we have made an effort to ensure that this information is current, the law is
alwayshanging and we cannot guarantee the accuracy of the information provided. This

231 Amanda Castr@®aldwin Co. Deputies Arrest Man for Spreading HIV Without Telling, 3@¢NBCPannétar. 12,
2013 available lattp://w.41nbc.com/news/locahews/2102daldwinsheriffs-officemanchargedvith-reckless
conductby-hiv-infectedperson.

232|d_

233Tammy Joyner and Sheila Pddian faces charges of exposing two woimenAsUANSA JOURNAL-
CONSTITUTION, Sept. 3, 2018yailable lattp://www.ajc.com/news/news/criméaw/manfacescharge®f-exposing
two-womento-hiv/inR2pz/.

2341d.

235Erica ByfieldMan knowingly spreads WBBTVcowm, Feb. 29, 2013yailable at
http://mww.wsbtv.com/news/news/local/maonvicteeknowinglyspreadindniv/nK8Pc/.

236 Alaya Boykinpouglas County man charged with infextirvgithitHiVTHE ATLANTA JOURNAL-CONSTITUTION,
Aug. 4, 201 Rvailable lattp://www.ajc.com/news/news/local/douglasountymanchargeewith-infecting
girlfrie/nQKLL/.

237Edecio MartineBand Teacher With HIV Allegedly Had Sexe@®ibStudei@BSNewscom, Apr. 14, 2011,
available lattp://www.cbsnews.com/news/bantachemith-hiv-allegedhhadsexwith-15yearold-student/.
238H|V positive man bites police/dRIC&v.com, Nov. 20, 201@&vailable at
http://www.wrcbtv.com/Global/story.asp?33542076.

29US: Georgia Judge Branded 6 T,6lv UsTecENE®RVORK GepA6, 206, 18 Mont
available flattp://www.hivjustice.net/news/ugeorgigudgebrandeetoo-lenientafter18-monthsentencéor-cop-
biter/.

240|d_

241 Alan RiquelmyHIV positive woman gets 3 years fdreEp#HREENQUIRER, July 22, 2008yailable at
http://lwww.ledgerenquirer.com/2008/07/22/378521/higositivewomangets3-years.html.

242|d_
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information may or may not be applicable to your specific situation aold, &sisauld not be
used as a substitute for legal advice
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Hawaii Statute(s) that Allow for Criminal Prosecution based on HIV Status:

[ No specific statute on record. }

No criminal statutes explicitly addressing HIV exposure.

There are no statutes explicitly criminalldivgexposure or transmission in Hawaii. However, in
some states, HIV positipeople have been prosecuted for HIV exposure under general criminal
laws, such as reckless endangerment and aggravated assault. At the time of this publication, the
authors areat aware of a criminal prosecution of an individual on the basis of thatfpersoH | V
status in Hawaii.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantaedin@yg of the information provided. This

information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice
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Idaho Statute(s) that Allow for Criminal Prosecution based on HIV Status:

IDAHO CoDE ANN. 839608

Transfer of body fluid which may ontain the HIV virus--Punishment-
Definitions --Defenses

(1) Any person who exposes another in any manner with the intent to in
or, knowing that he or she is or has been afflicted with acquired
immunodeficiency syndrome (AIDS), AIDS related comgeiR€y, or other
manifestations of human immunodeficiency virus (HIV) infection, transfi
attempts to transfer any of his or her body fluid, body tissue or organs t
another person is guilty of a felony and shall be punished by imprisonm
the statgrison for a period not to exceed fifteen (15) years, by fine not i
excess of five thousand dollars ($ 5,000), or by both such imprisonmen
fine.

(2) Definitions. As used in this section:

(a)oBody fluid means semen (irrespective of the presespemhatozoa),
blood, saliva, vaginal secretion, breast milk, and urine.

(b) 0Transfed means engaging in sexual activity by ggeiteal contact, ora
genital contact, argénital contact; or permitting the use of a hypodermic
syringe, needle, or dimmidevice without sterilization; or giving, whether ot
for value, blood, semen, body tissue, or organs to a person, blood bank
hospital, or other medical care facility for purposes of transfer to anothe
person.

(3)Defenses:

(a)Consent. It is arffamative defense that the sexual activity took place
between consenting adults after full disclosure by the accused of the ris
such activity.

(b) Medical advice. It is an affirmative defense that the transfer of body
body tissue, or organs ooed after advice from a licensed physician that
accused was noninfectious.

IDAHO CoODE ANN. 839601

Venereal diseases enumerated

Syphilis, gonorrhea, human immunodeficiency virus (HIV), chlamydia a
hepatitis B virus (HBV), hereinafter desigrededtnereal diseases, are hel
declared to be contagious, infectious, communicable and dangerous to
health; and it shall be unlawful for anyone infected with these diseases
of them to knowingly expose another person to the infectiorhafliseases.
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To avoid the risk of prosecution, HIV status must be disclosed to sexual partners.

Individuals living with HIV in Idaho shiol be aware that it is against the law to engage in sexual
intercourse without disclosilogh e s HI V st at us. It is a felony,
prison and/or a $5,000 fine, for an Hiwsitive person to act with the intent to transfer or attempt

to transfer bodily fluids through any geitajenital, moutto-genital, or gétalanal contact?

Though intent to transfer HIV is an el ement o
failing to disclose that status is enough foeputi®n. Actual transmission is not required.

It is an affirmative defense if the Higstive individual can prove that (1) the sex was consensual

and (2) her/ his partner wa?%Informihgoamparteedonpaff t he
oneds HIV positive status, without di®closing
the face of this statute. Neither the use of condoms nor other protection is a defense.

Whether or not disclosure actually occurred is often open to taterprend always depends on

the words of one person against anothestdte v. Thomas HV positive man was convicted

under |l dahods statute and sentenced to fiftee
before engaging in anal and oral sex, without ejaculating, with a trarfé®&oiriat).the

defendant questioned hisaecusb s credi bi |l ity regarding her de
positive status, suggesting that she had a history of drug use, psychological pephietisna r
ountruthful and dramaticdé behavi or jthhathit t hat
woul d have affected he MFneedmnaftheconmpfainanthheweeey, e ni n g
testified that they were in her apartment, coutcheeaexual encounter, and when they told her

the defendant was HIV positive she was very apdetiluded to the fact that she had no

knowledge of his HIV stattféThe Idaho Court of Appeals concluded that it was up to the jury to
determine whichtestomy was t he most credible, and that
evidence presentedtopupr t t he juryods verdict® finding [th

In 2009, after serving fifteen years in prison, the defen&aatarv. Thorpesaded guy to two

more charges of exposing women to H1%. judge chastised the defendant for givingebisal
partners Oa potential death sentenced and sen
fixed**°The woman in this case did not test positive for HIV, but this is irrelevant to prosecution
because transmission of HIV is not an element ofithe”' The defendant later tried to withdraw

243|pAHO CODE ANN. 839608(1)2014).

244839:608(3}4).

245State v. Thon283 P.2d 245, 244 (Idaho Ct. App. 1999).

246|d. at 247.

247|d. at 248.

248|(d.

249Taylor Craig Newbol&, u | | Di s c | dbisclosuee:Laws Gausing dheir G0 EEMESEKLY, Jan. 23,
2013 available lattp://www.boiseweeklgom/boise/fulkdisclosurédahoshiv-disclosurdéawscausingheirown
issues/Content?0id=2803038&storyPage=2.

250|d_

251(d.
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his guilty plea, but his motion was denied by the district court, and this denial was subsequently
affirmed by the Court of Appeals of Idato.

HVpositive persons pr osecutlavinayuhave a deferiselictiey 6 s f
can prove that a |icensed physician infor med
transmit HIV to othersf>Thi s coul d occur i f a personds Vvira

Prosecutions of HIositive individualsunde | dahods transfer of bodil

1 In December 2B, a 4¢earold HIV-positive man was charged with transfer of bodily
fluids which may contain HIV for allegedly failing to disclose his status to a sexual
partner>

1 In September 2018 52yearold man was charged with transfer of bodily fluids which
may contain HIV after allegedly failing to disclose his HIV status to multiple sexual
partner€>®*Though the man argued that his original HIV test had been a false positive,
and in fact sulegjuent tests for HIV were all negative, the prosecution stated that this was
irrelevant, as the man believed at the time of the sexual encounters that he was HIV
positive’> The man made an Alford plea, under which he maintained his innocence but
acknowleded a jury would likely findnhiguilty?®” Under the terms of his plea, the man
faces five to fifteen years in pri&8n.

1 In February 2013, a-§8arold HIV-positive man was charged with transfer of body
fluids whith may contain HIV after allegedly failindiszlose his status to a partner with
whom he had unprotected $&x.

1 In May 2012, a 3ypearold HIV-positive man was charged with knowingly exposing
another to HIV after he allegedly failed to disclose his status to two sexuaf®Partners.

1 In 2010, a 3¥earold HIV-positive man was charged with knowingly transferring bodily
fluids with HIV for failing to disclose his status to sexual partners he loawtinget
Internet?® The man told detectives that he failed to tell his sexual partners, with whom he
had hadunprotected sex, that he was Hbdsitive after he had been booked on an

252State v. Thor2&7 P.3d 268, 271 (Idaho Ct. App. 2013).

253| pAHO CODE ANN. 839-608(3]b).

254George Prentic@olice Blotter: HRélated Charges and Vandalizing SmaB®&ssiwesx<Ly, Dec. 13, 2013,
available fattp://www.boiseweekly.com/CityDesk/archives/2013/12/13/polldetterhiv-relateechargesnd
vandalizinggmaHbusiness.

255 John FunkMan charged with transiditirgets 15 years for probation MiDki0PRESSTRIBUNE, Sept. 11, 2013,
available fattp://www.idahopress.com/members/mahargeevith-transmitnehiv-getsyeardor-
probatonviolaton/artcle _cc57d3289al1e399fa001adbcf887a.html.

256|(.

257|d_

258|(.

259SW Idaho man facing HIV body fluidd@ivecge, Feb. 9, 2013yvailable at
http://www.10tv.com/content/stories/apexchange/2013/02/09/idiv-unprotectegsex.html.
260]daho man charged with knowingly exposing ot&GNocaW May 28, 2012vailable at
http://www.nwcn.com/story/news/2014/07/30/12918220/.

261Bpise man charged with transferfingH YYRESSTRIBUNE, Sept. 14, 2018vailable at
http://www.idahopress.com/news/article_bbfc¢@€€3211df9d38001cc4c002e0.html.
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unrelated misdemeanor probation violgtfate later pleaded guilty and was sentenced
to fifteen years in priséi.

HI'V positive individual s h aatuteforehgagingibacwsthatpr os e
are not known to transmit HIV. Btate v. Mubitan HIVpositive man was convicted of eleven

counts of trasferring bodily fluids and sentenced to {flaty years in prison with a possibility of

parole after four years forimes including performing oral sex on his female partner and ejaculating

on her thigi®*On appeal, defense counsel argued that
felony exposure |l aw, intended tworrtiani AlaD $ ,zé&
because an HIpositive individual performing oral sex or ejaculating on intact skin has little or no

risk of transmitting HIV®>The Idaho Court of Appeals found that the defendant had nonetheless
violated the law because, when lookingtptheai n | anguage of the statuf
dictae[ d] that one can O0twgae&msfteand comaea@sth ddywnfdl u
defines O0body f*Tuhed 6l dah o nsctl autduet esasl idveaf.ioni t i or
saliva and urine in addition to blood, semen, vagingii@es, and breast milk, despite scientific

evidence that HIV is not transmitted through saliva or#frine.

|l dahods definition of bodily fluiHl disregard
transmission, only adding to public confusion concerning how the disease is transmitted and
worsening the stigma faced by people living with HIV. It ignores the fact that the CDC has long
maintained that saliva and urine have not been found to ttdhérititFurther, while breast milk

isincluded inthisatt ut eds | i st of obodily fluids, 6 breasc
included in a |ist of &ctivities that otransf

Sharing needles/syringes is a felony.

| d ah o 0 guteldpedfficallyttaagets intravenous drug users a&nsl wtio share their needles

and syringes. To avoid prosecution, pib¥itive individuals should rettare needles, syringes, and

similar drug paraphernalia capable of transferring fluids throukjh.thtéssa felony, punishable

by up to fifteen yeais prison and/or a $5,000 fine, for an individual who is aware that she/he is

HI'V positive to otransferdé bodily fluids by a
or similar devicesithout sterilizatin2"

262|(.

263Boisenan with HIV sentenced for unprqtimie $,ReSSTRIBUNE, Mar. 25, 201 ayvailable at
http://www.idahopress.com/news/state/boisganwith-hiv-sentencedor-unprotecteesex/article_fa614fakt593
5f83b83f5b1068ba6be4.html.

264188 P.3d 867, 878, 83 (Idaho 2008).

265|d. at 88182.

266|d. at 883.

267CTR. FORDISEASECONTROL & PREVENTION, HIV Transmission, Caet HIV from being spit on or scratched by an HIV
infected perg@ept. 232014 available lattp://www.cdc.gov/hiv/basics/transmissionrht (last visited Dec, 2014).

CTR. FORDISEASECONTROL & PREVENTION, How is HIV passed from one person {§Semitlz32014, available at
http://www.cdc.gov/hiv/basics/transmission.htifihst visiteddec. 3 2014) (noting that HIV can only bansmitted
through certain fluids: blood, semen;gaminal fluid, rectal fluids, vaginal fluids, and breast milk).

268|d_

269| pAHO CODE ANN. §39608(2fa}(b); Christina M. Schriv&tate Approaches to Criminalizing the Expos@® of HIV
N.ILL.U.L Rev. 319, 331 (2001).

270|pAHO CODE ANN. §39-608(2{b).
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Neither the intent to transnHllV nor actual transmission is required for conviction. Unlike those
charged under the sexual activity provision of the law, disclosure of HIV status is not a defense for
individuals charged with sihg a syringg€!An HIV positive person sharing nesdaie syringes

only has a defense to prosecution if she/he can prove that a licensed physician advised them that
they were ononinfectiouso6 (Aot capable of inf

HIV status must be disclosed before donating blood, semen, body tissues, or organs.

It is a felony, punishable by up to fifteen years in prison and/or a $5,000 fine, for an individual who
is aware that she/lheisHp/o s i t i v e obddy fldds to anoteef by gigiblobd, semen,

organs, or body tissues to any person, blood bank, hospital, or medical facility for the purposes of
transfer to another perstfiNeither the intent to transmit HIV nactual transmiss is required.
However, an HI\positive person donag blood, semen, organs, or body tissues does have a
defense if she/he can prove that the donation(s) occurred after a licensed physician advised that
she/ he was o0noni nfniedngiotbeusswith HVffot capabl e of i

In 2005, a 2%earold HIV positve man was charged with attempting to sell his blood to a blood
banki”*The man faced up to fifteen years imprisonment and a $5,000 i€dpbuicthe outcome
of this case is unknow.

Prosecution may result from exposing another to HIV, butthe meanig of O0exposi ngo
defined.

Idaho has a generalized, catititlV exposure statute, Idaho Code Ann.d8@D, in additioto

the felony statute criminalizing such activities as-sbadiey and unprotected sexual intercourse

(as discussed abovH)is is a communicable disease control statute and such statutes are rarely used
in prosecutions.

In Idaho it is a misdemearfor an HIV positive person to knowingly expose another to HIV inféGtibhe penalties

for violating this law are not spedifialthough penalties for exposing others to syphilis, gonorrhea, or chancroid may
include up to six months in prison and/prto a $300 fin€8Un | i ke | dahods f el ony exposur
disclosure is not a defense. Neither the intentnsniiaHIV nor actual transmission is required.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or ay not be applicable to your specific situatal, as such, it should not be

used as substitute for legal advice.

211839-608(3{a).

212839-608(3(b).

213§39-608(2(b).

214839-608(3(b).

275Faye Hoffmanivian Jailed for Attempting to Sdihtdtted BlogVVT.com, Oct. 4, 2005 vailable at
http://www.kmvt.com/newvs/regional/1879472.html.

276|d_

217839-601(2014)

218839607
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lllinois Statute(s) that Allow for Criminal Prosecution based on HIV Status:

720lLL. COMP. STAT. §5/12-5.01

Criminal transmission of HIV

(a) A person commits criminal transmission of HIV when he or she, with the spe
intent to commit the offense:
(1) engages in sexual activity with another without theausermfom knowing
thathe or she is infected with HIV;
(2) transfers, donates, or provides his or her blood, tissue, semen, organs,
potentially infectious body fluids for transfusion, transplantation, inseminat
other administration to anothenowing that her she is infected with HIV; or
(3) dispenses, delivers, exchanges, sells, or in any other way transfers to
any nonsterile intravenous or intramuscular drug paraphernalia knowagrtr
she is infected with HIV.

(b) For purpses of this SectiodIV 6 means the human immunodeficiency virus ¢
any other identified causative agent of acquired immunodeficiency syndrome.

0Sexual activilyneans the insertive vaginal or anal intercourse on the part of an
infected male, receptivensensual vaginal intercourse on the part of an infected v
with a male partner, or receptive consensual anal intercourse on the part of an i
man or woman with a male partner.

olntravenous or intramuscular drug paraphedmaéans any equipmeptoduct, or
material of any kind which is peculiar to and marketed for use in injecting a subs
into the human body.

(c) Nothing in this Section shall be construed to require that an infection with HI'
occurred in order for a person to have catachcriminal transmission of HIV.

(d) It shall be an affirmative defense that the person exposed knew that the infe:
person was infected with HIV, knew that the action could result in infection with
and consented to the action with that knowledg

(d-5) A court, upon a finding of reasonable suspicion that an individual has comi
the crime of criminal transmission of HIV, shall order the production of records c
person accused of the offense of criminal transmission of HIV or the attef@ance
person with relevant knowledge thereof so long as the return of the records or
attendance of the person pursuant to the subpoena is submitted initially to the c
an in camera inspection

Continued on the foll owi
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€ Only upon a findingy the court that the records or proffered testimony are relev
to the pending offense, the information produced pursuant to th® ooiet shall be
disclosed to the prosecuting entity and admissible if otherwise permitted by law.
(e) A person whooemits criminal transmission of HIV commits a Class 2 felony.

7201LL. CoOMP. STAT. 85/ 84

Alttempt
(a) Elements of the offense.

A person commits the offense of attempt when, with intent to commit a specific o
he or she does any act that conesita substantial step toward the commission of tf
offense.

(c) Sentence.

(1XE) if the defendant proves by a preponderance of the evidence at sentencing
the time of the attempted murder, he or she was acting under a sudden and inter
passiomesulting from serious provocation by the individual whom the defendant
endeavored to kill, or another, and, had the individual the defendant endeavored
died, the defendant would have negligently or accidentally caused that death, the
sentene for the attempted murder is the sentence for a Class 1 felony;

(4) the sentence for attempt to commit a Class 2 felony is the sentence for a Cla:
felony

730lLL. ComP. STAT. §5/5-4.535

Class 2 Felonies, Sentence

For a Class 2 felony:

(a) TERMThe sentence of imprisonment shall be a determinate sentence of not |
3 years and not more than 7 years. The sentence of imprisonment for an extend:s
Class 2 felony, as provided in Sect82 %30 ILCS 5/58-2), shall be a term not less
than 7 years and not more than 14 years.

(d) PROBATION; CONDITIONAL DISCHARGE. Except as provided in Secti®n 5
3 or 56-2 (730 ILCS 5/%-3 or 5/5-6-2), the period of probation or conditional
discharge shall not exceed 4 years. The court shall speoifgitiens of probation or
conditional discharge as set forth in Sect®8 &30 ILCS 5/5-3).

(e) FINE. Fines may be imposed as provided in Seeti6®®b)(730 ILCS 5/%4.5
50(hY).
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~

730lLL. ComMmP. STAT. §5/5-4.550

Sentence Provisions; All Henies

(b) FELONY FINES. An offender may be sentenced to pay a fine not to exceed, for €
offense, $25,000 or the amount specified in the offense, whichever is greater, or if the
is a corporation, $50,000 or the amount specified in the offeicdever is greater. A fine
may be imposed in addition to a sentence of conditional discharge, probation, period
imprisonment, or imprisonment. See Article 9 of Chapter V (730 ILCS 5/Ch. \{(73Q. 9
ILCS 5/59-1 et seq)]) for imposition of additimal amounts and determination of amounts

@d payment. /

HIV positive persons may be prosecuted for engaging in unprotected sexual intercourse
with the specific intent to transmit HIV.

HIV positive persons may face prosecution for engaging in unprotectedtsecauaise without
first disclosing their HIV staté/8The specific intent to transmit HIV is required for gration,
but actual transmission is FBt.

It is a Class 2 felony punishable by three to seven years iamatiadb25,000 firfer a person

who is aware that she/he is HIV p?dShetive to e
definitiloncorft acted& uias | i mi t e®Itis am affrraagvie defehse and ¢
to prosecution if the charged individual can prove thdtibiegxual partner 1) knew that she/he

was HIV positive, 2) knew that the relevant action could result in HIV transmission, and 3)

consented to the relevant action with that knowi&ddee use of a condom is also a deféhse.

While disclosure and condoselconstitute defenses to prosecution, proving that either one
occurred during private, sexual encounters is exceedingly difficult without witnesses or
documentation. Whether disclosure occurred or a condom was used will almost always depend
entirely on th word of one person against another.

Prosecutions under the lllinois HIV exposure statute include:

219720ILL. COMP. STAT. 5/12-5.016)(1)2014.

280]|(.

281720ILL. COMP. STAT. 5/12-5.01(a)(1), (e¥30ILL. COMP. STAT.5/5-4.535@)(2014)5/5-4.5500) (2014).
2825/12-5.0%b).

283|d_
2845/12-501(a)(1) (stating that a person commits criminal transmission of HIV when, with the specific intent to commit
the offense, she/ he 0en gvihgutthe userofacendoma.l .a& t(iemplya swii € ha dad
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1 In May 2013, a 3fearold HIV positive man was charged with criminal sexual assault,
criminal sexual abuse, and sexual transmission for allegedipssixugpseveral high
school students in 20%1.

1 Alsoin May 2013, a4@arold HIV positive man was charged with criminal assault after
he allegedly sexually assaulted a male teenager after the teen refused to have sex for
money®*T he mands tHoanilib®was set a

1 In March 2013, a 3&arold HIV positive police officer was charged with criminal
transmission of HIV after a sexual partner claimed he failed to disclose his HIV status
before they had unprotected €&x.

Numerous other individuals were prged under the previous lllinois HIV criminal exposure law,
discussed in greater detdibtye

People living with HIV may also be prosecutedtfempting transmit HIV. In lllinois, it is a Class
3 felony, punishable by two to five years in piisord a $25,000 fif€to attempt to criminally
transmit HIVZ*

HIV positive persons are prohibited from donating or providing blood, tissue, semen,
organs, or bodily fluids.

People living with HIV also are subject to prosecution and imprisonment aindeyldood,

bodily fluids such as semen, and human ffé#ilis.a Class 2 felony, punishable by three to seven

years in prison and a $25,000 fine, for angaBitive person to donate, transfer, or provide blood,

ti ssue, semen, @addaygns nferctootulsebdopmot gntfil ui dso
insemination, or administration to anotfrer.

The meaning of opotentially infectious bodily
bodily fluid containing any amountof HIYwis coul d oOopotentiall ydé i nf e
HIV transmission are greater than zero. While the specific intent to transmit HIV is required for
prosecutionactual transmission is RYt.

Individuals prosecuted under this statute have a defiesecihn prove that the individual
exposed to a blood, fluid, organ, or tissue donation (1) was aware that her/his donor was HIV

285Carolyn P. Smittolice:abokia High boys exposed to HIV by sahBd Do, May 13, 2013yailable at
http://mww.bnd.com/2013/05/13/2615515/policeahokighightboysgothiv.html.

286 Geoff ZiezulewicZA5M bail for HIV positive man charged with sexDial. dssayiMay 5, 201%vailable at
http://articles.chicagtribune.com/20185-05/news/chi5m-baitfor-hiv-positivemanchargeevith-sexuahssauit
20130505 1 milkmiv-positivemanbathroom.

287|d_

288Becky Schlikerma@ijcero police detective charged wéttefgbolhy tfansmitting SUINTIMES.CcOM, Mar.14, 2013,
available fattp://www.suntimes.com/1885503®&1/cicerapolicedetectivechargeevith-felonyfor-allegedly
transmittinghiv.html.

289730ILL. COMP. STAT. 5/5-4.540@) @014).

2905/5-4,540(e); 5/54.550(b).

291720ILL. COMP. STAT. 5/12-5.01¢€), 5/8-4(e)(4)Z2014.

2925/12-5.01(a)(3).

293720ILL. COMP. STAT. 5/12-5.01(a)(2); 730L. CoMP. STAT. 5/5-4.535,5/5-4.550.

2945/12-5.01(a)(2).
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positive, (2) knew that accepting a donation could result in HIV infection, and (3) consented to HIV
exposure knowing of thisk?*

Individuals with HIV may also be prosecuted for attemptishgnate blood, semen, organs or

other human tissues, and bodily fluids. Such offenses are Class 3 felonies, punishable by two to five
years in prison and a $25,000%ff?e verbal offeto donate blood, fluids, organs, or other tissues

may be sufficient for prosecution.

HIV positive persons can be prosecuted and jailed for sharing dirty syringes with others.
Criminal liability, including imprisonment, may result from sharing orggmghaorsterile needles

and other drug paraphernalia. It is a Class 2 felony, punishable by three to seven years in prison and
a $25,000 fine, for an HPobsitive person aware of her/his HIV status to dispense, deliver,

exchange, sell, or transfer in@ther way to another personany-seoner i | e o0i ntraveno
intramuscular paraphersa®@ hi s i ncl udes syringes, or oOany e
any kind which is peculiar to and mar kted fo

HIV positive persons in lllinois are prohibited from selling, sharing, or exchanging, or otherwise
transferring to any other person unsterilized needles or any other unsterilized items used to inject
substances into the human body. The specific iateahsmit HIV is required for prosecution,

but actual transmission is fot.

Under the previous lllinois HIV criminal law, HIV positive persons could be imprisoned for
exposing others to their obodily fluids. o

The lllinois HIV criminal law was heavhgieged in 20B®Under the previous statukdly/

positiveperson§ aced prosecution for engagimghei n O0i nt.i
exposure of the body of one person to the bodily fluid of another person in a manner that could

result in theransmission of HIV'Because the definition of obodi
HIV exposure law was not limited to fluids known to transmit HIV, actions that posed at best only

a theoretical risk of HIV transmission, such as biting, spitting, artdregratere subject to

prosecutiori?

Unlike the new law, the specific intent to transmit HIV was not required for prosecution under the

2955/12-5.01(d).

296720ILL. COMP. STAT. 5/8-4(e)(4)5/12-5.01€) 7301LL. COMP. STAT. 5/5-4.540(a), (eh/5-4.550(b).

297720ILL. COMP. STAT. ANN. 5/12-5.01(a)(3)730ILL. COMP. STAT. 5/5-4.535, 5/54.550(b).

2985/12-5.01(b).

2995/12-5.018)(3)

300Ramon Gardenhirelow | I I i noi s6 HI V CAID$HOUNBATIONDRGHICAG®, JUL2/Ww has Cha
2012 available lattp://aidschicago.org/illinoimews/522howllinois-hiv-criminalizatiodawhaschanged.

301720ILL. COMP. STAT. 5/12-16.2(amended 2012, current version atl Z2@OMP. STAT. 5/12-5.01).

302Se€TR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk Estimatd@erAct Probability of Acquiring HIV

from an Infected Source, by Expdqdute B20}4vailable lattp://www.cdc.gov/hiv/policieslaw/risk.html (last
visited Dec. 320Y) (statiy t hat there exists only a onegligGmled risk
FORDISEASECONTROL & PREVENTION, HIV Transmission, Gayet HIV from being spit on or scratched inyfectddV

personBept. 232014 pvailable lattp//www.cdc.gov/hiv/basics/transmission. htriibst visited Dec, 2014)stating

that HIV cannot be spread through saliva or from being scratched by an HIV positive individual).
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previous lllinois statute. Furthére old law did not allow for condom use as a defense, in spite of
the fact that sircuse has been demonstrated to be highly effective in preventing HIV
transmissioff> The only affirmative defense to prosecution was if there had been disclosure,
knowledge that the action could result in HIV transmission, and consent to ti¥ action.

Therewere numerous prosecutions under the previous HIV exposure law. These included charges
brought for nordisclosure, activities that posed little or no risk of HIV transmission, and attempt to
transmit HIV.

The following cases only are small samplingastaumber of prosecutions under the previous
statute:

1 In November 2011, a 3@arold HIV positive man was charged with criminal
transmission of HIV after allegedl y® bitin

1 In October 2011a 26yearold HIV positiveman was charged with criminal transmission
of HIV after having unprotected sex with multiple partffers.

1 In 2010, a 4%earold HIV positiveman pleaded guilty to criminal transmission of HIV
after he faed to disclose his HIV status befargaging in unprotected sex witha 19
yearold woman’?’ The man was sentenced to six years in ptison.

1 In December 2004, a-$8arold HIV positiveman was charged with criminal
transmission of HIV for hawy sex with his girlfriend without disclosing hig $tatus®™
The mands HIV status was discovered in a |
search related to another investigdtion.

1 In February 2003, a-4@arold HIV positivewomanpleaded guilty to attempted criminal
transmission of HIV aftee&ving a bar with a man to go to his home to engage in
0i nt i ma t*eSheewasisendenced tdthe six months in county jail for time she had
already served since her arrest the previous September, plus two years'probation.

1 In May 1999, a 3@arold HIV positivesex worker was charged with criminal
transmission of HIV after she was discovered having sex with a man in exchange for

303CTR. FORDISEASECONTROL & PREVENTION, Condoms and SEWailable at

http:// www.cdc.gov/condomeffectiveness/latex.htm (last visited Mar. 18, 2014).

304720ILL. COMP. STAT. 5/12-16.2(3)) (@mended 2012, current version atl Z2@ompP. STAT. ANN. 5/12-5.01).
305 Jim JaworskiMan accused of biting cop, charged with trahgnisseuoohtCom, Nov. 23, 201 Rvailable at
http://lwww.triblocal.com/oakparkriverforest/2011/11/23/manaccuseaf-biting-cop-chargeevith-transmitting
hiv/.

306Kevin Held Patrick Wayne Gregory accused of knowingly pasSibil@oM)|Dct. 13, @11 ,available at
http://www.ksdk.com/news/article/281200/3/PolieklanknowinglypassedHlV -onto-others.

307Dave FopayMan pleads guilty in Coles Counttfor knowingly spreadingl Ef#xLD-ReEvVIEW.COM, Feb. 16, 2010,
available lattp://www.heraldreview.com/news/local/article_77a9af88b85a12aa5538997f84b5b3.html.
308|(d.

309Krystyna Slivinskilgin Man Charged with HIV Exp@sur@RriB.,Dec. 16, 2004, aiNAW.
310|d_

311 Art Barnum Woman Pleads Guilty in HIV Cais@RriB.,Feb. 4, 200&vailble at
http://articles.chicagotribune.com/200204/news/0302040089_1 Hessercrimequilty.
312|d_
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money*A condom wrapper was found atthesecero f t he Wdtisaatds arr e
know whether the man later tested podiivellV.>*

1 In March 1993, a 3tearold HIV positivewoman was charged witingnal transmission
of HIV when she allegedly refused to leave a hospital after treatment, biting a security
guard and spitting at others in the protéder bite did notbreak h e gu &'t dds s ki

1 In February 1993, a-§@arold HIV positiveman was charged with criminal transmission
of HIV and attempted murder when he allggaihcked a nurse and stuck her with a
needle filled with his blodThis charge was later elevateattempted murdét? The
nurse did not contract HIV, and the man died beforé*trial.

1 In February 1992, &flV positiveman pleaded guilty to three charges, including criminal
transmission of HIV, after sexually assaulting a wdrk@nwas later sentenced.®
years imprisonmefifThi s case represents one of 11
exposure.

Important note: While we have madhn effort to ensure that this information is current, the law is
always changing and we cannot guarantee the actthraggformation provided. This

information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice

313Mark ShumarRrostitution Suspect faces HIV @hafges., May 6, 199%vailable at
http://articles.chicagotribune.com/1998-06/news/9905060289 _hivandprostitutioncriminaltransmissiomrrest
tuesdaynight.

314|d_
a15]d.

316 Jerry Crimmingolice: Woman with HIV Bit Security@uardis., Mar. 30, 1993yvailable at
http://articles.chicagotribune.com/1993-30/news/9303300181 1 Hizintedblood-aurorachargedt 2D.

3l7|d_

318Christian HawedMan with AIDS Held in AtteCk). TRIB., Feb. 28, 1993, a3 Teresa Jimendd|V Transmission

Law Faces a T€st. TRIB.,Feb. 13, 1996, a1
319|d_

320|d_

321Man Pleads Guilty to HIV Transm34iorrIB, Feb. 25, 1992yvailable fattp://articles.chicagotribune.com/1992
02-25/news/9201180183_1_Hiransmissiotiv-viruscriminaltransmissio.

322Man Sentenced for SpreadjrigHHINRIB., May 2, 1992yvailable lattp://articles.chicagotrime.com/199205
02/news/9202080980 1 hinrusvirusthatcausegidscriminaltransmission.
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Indiana Statute(s) that Allow for Criminal Prosecution based on HIV Status:

IND. CoDE §16417-1

Carriersdé duty to warn persons at

(a)This section applies to the following dangerous communicable diseases:
(1) Acquired immune deficiency syndrome (AIDS).
(2)Humanimmunodeficiency virus (HIV).

(3)Hepatitis B.

(b) As used in this sectiaiigh risk activitymeans sexual or needle sharing
contact that has been demonstrated epidemiologically to transmit a dangerc
communicable disease described in subsextion (

(c)As used in this sectiaiperson at riskmeans:
(1)past and present sexual or needle sharing partners who may have eng
in high risk activity; or
(2)s=xual or needle sharing partners before engaging in high risk activity;
with the carrier of a dangerous communicable disease described in
subsection (a).

(d) Carriers who know of their status as a carrier of a dangerous communice
disease described in subsection (a) have a duty to warn or cause to be wari
third party a person at risk of the following:

(1) The carrigs disease status.

(2) The need to seek health care such as counseling and testing.

IND . CODE § 3542-2-1(b), (e), (Q)

Battery

(b) Except as provided in subsections (c) through (fsce peno knowingly or
intentionally:
(1) touches another person in a rude, insolent, or angry manner; or
(2) in a rude, insolent, or angry manner places any bodily fluid or wa:s
another person;
commits battery, a class C misdemeanor
(e) The offense datbed in subsection (b)(2) is a Level 6 felony if the person
or recklessly failed to know that the bodily fluid or waste placed on another |
was infected with hepatitis, tuberculosis, or human immunodeficiency virus.

Continued on the folloveing e é
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(9) The offense described in subsection (b)(2) is a Level 5 felony if:
(1) the person knew or recklessly failed to know that the bodily fluid or wast
placed on another person was infected with hepatitis, tuberculosis, or hume
immunodeficiecy virus; and
(2) the person placed the bodily fluid or waste on a public safety official.

IND . CODE § 3545162(a)(f)
Malicious mischief

@As used in this section, oOoObody fl ui
(1)blood;
(2 saliva
(3) sputum
(4)semen
(5) vaginal secretions
(6) human milk
(7) urine;
(8) sweat
(9) tears;
(10) any other liquid produced by the body; or
(11)any aerosol generated form of liquids listed in this subsection.

(c) a person who recklessly, knowingly, or intafitignlaces human:

(1) body fluid; or

(2) fecal waste;
in a location with the intent that another person will involuntarily touch the bodily
or fecal waste commits malicious mischief, a class B misdemeanor.

(d) An offense described in subset() is a:
(1) Level &elony if the person knew or recklessly failed to know thaddke
fluid or fecalvaste was infected with:
(A) infectious hepatitis;
(B)HIV; or
(C)tuberculosis;
(2) Level 4felony if:
(A) theperson knew or recklessly failed to know thdidte fluid or fecal
waste was infected with HIV; and
(B)the offense results in the transmission of HIV to the other person.

(e A person who recklessly, knowingly, or intentionally places:

(1) body fluid; or

(2) fecal waste;
in a location with the intent that another person will ingest the body fluid or fecal
commits malicious mischief with food, a Class A misdemeanor.

Continued on the foll owi
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(f) An offensadescribed in subsectia) is:
(1)aLevel 6elony if the person knew or kézssly failed to know that the
blood, body fluid, or fecal waste was infected with:
(A) infectious hepatitis
(B)HIV; or
(C)tuberculosis;
(3)aLewel 4felony if:
(A) the person knew or recklessly failed to know that the bodyr flaal
waste was infected with HIV; and
(B)the offense results in the transmission of HIV to the other person.

IND. CODE §16411417
Donation, sak, or transfer of HIV infected semen, penalties

(a)This section does not apply to a person who transfers for research purposes semen t
contains antibodies for the human immunodeficiency virus (HIV).

(b) A person who, for the purpose of artificiatmimation, recklessly, knowingly, or intentior
donates, sells, or transfers semen that contains antibodies for the human immunodeficie
(HIV) commits transferring contaminated semkayal Selony. The offense id.avel 4felony
if the offerse results in the transmission of the virus to another person.

IND. CODE 8§ 3542-21-1(b)-(c)

Donation, sale or transfer of blood or semen containing the human immunodeficiency
virus (HIV)

(b) A person who recklessly, knowingly, or intentionally dosetesor transfers blood, or
semen for artificial insemination (as definéd 6-41-14-2) that contains the human
immunodeficiency virus (HIV) commits transferring contaminated body fligds| &elony.

(c)However, the offengender subsectiob)is alLevel 3felony if it results in the transmission
the human immunodeficiency virus (HIV) to any person other than the defendant

IND. CODE §3545213
Violation of IC 164 L7, penalty

(a)A person who recklessly violates or fails to comihly@viL641-7 commits a Class B
misdemeanor.

(b) A person who knowingly or intentionally violates or fails to comphCvilié 1-7-
1 commits d_evel &elony.

(c)Each day a violation described in this section continues constitutes a separate offens
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IND. CODE. §3550-2-5

Class Blevel 3 felony

(a) Aperson who commits a Class B feldorya crime committed before July 1, 2604l
be imprisoned for a fixed term of between six (6) and twenty (20) years, with the ac
sentence being tel0 years. In addition, the person may be fined not more than ten
thousand dollars ($10,000).

(b) Aperson who commitslaevel Jelony(for a crime committed after June 30, 2014)
shall be imprisoned for a fixed term of betvilese (3 andsixteen (1pyears, with the
advisory sentence being tény€ars. In addition, the person may be fined not more th
ten thousand dollars ($10,000).

IND. CoDE. 8§3550-2-5.5

Level 4felony; penalty

A person who commitslavel 4felonyshall be imprisoned for add term of between
two (2 andtwelve (12years, with thedvisory sentence being s)xy@ars. In addition, the
person may be fined not more than ten thousand dollars ($10,000).

IND. CODE. § 3550-2-6

Class ClLevel 5 felony

(a) A person who commasClass @lony(for a crime committed before July 1, 2014)
shall be imprisoned for a fixed term of betviwer(9 andeight (8 years, with the
advisory sentence befogr (4 years. In addition, the person may be fined not more t
ten thousand dolis ($10,000).

(b) Aperson who commitslavel Selony(for a crime committed after June 30, 2014)
shall be imprisoned for a fixed term of betveeen() andsix (§ years, with thadvisory
sentence being thre@ y@ars. In addition, the person mafrge not more than ten
thousand dollars ($10,000).

IND. CODE. §3550-2-7

Class Dl evel 6 felony

(a) A person who commits a Cladgelbny(for a crime committed before July 1, 2014)
shall be imprisoned for a fixed term of betveee(§ monthsandthree (3 years, with the
advisory sentence bemte and ondalf (1 %} years. In addition, the person may be fin
not more than ten thousand dollars ($10,000).

Continued on the followirt
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(b) Aperson who commitslaevel &elony(for a crime comitted after June 30, 2014)
shall be imprisoned for a fixed term of betvgee(§ monthsandtwo and ondalf (2
%) years, with thadvisory sentence being one (1) yreaddition, the person may be
fined not more than ten thousand dollars ($10,000).

IND. CoDE. 3550-3-2

ClassA misdemeanor

A person who commits a Clésmisdemeanor shall be imprisoned for a fixed term
not more than ongl) year in addition, he may be fined not more fhathousand
dollars ($,000).

IND. CoDE. 3550-3-3

Class B misdemeanor

A person who commits a Cl&ssiisdemeanor shall be imprisoned for a fixed term «
not more than onkundred eight{18Q daysin addition, he may be fined not more tt
onethousand dollars 1®00).

HIV positive persons can face felony charges for failing to discloseeir HIV status to their
sexual and needlesharing partners.

|l ndi anads oduty t o wpositinedpemd disdlogettheir starigitoipast,e s t h a
present, and future sexual or nesléging partners that have or anlfjage in activitidsat have

been o0demonstrated epi &avhile thd stamte givad nb gefinitiam fot r a n s
what acts edeepdedmomnse®ti ogicall y to transmitdé H
engaging in oral and penisaginal se¥!It is a Level 6 felony for a person to knowingly or

intentionally fail to disclose her/his HIV status in violation of this law, punishabpl¢o two and

onehalf years imprisonment and up to a $10,00&*ie.

Neither the intent to transmit nor the trarssion of HIV is required.
Though disclosing HIV status is the only affi

failureto warn statute does not explicitly mention the use of protection, condom use may potentially
be a successful defense.dooms, when used consistently and correctly, are highly effective in

323|ND. CODE. § 1641-7-1(b)(c) (2014).

324 JohnsonStater85 N.E.2d 1134 (Ind. Ct. App. 2003).

325|ND. CODE. 88 354521-3 (2014), 350-2-7 (2014).

326t shoutl be noted that Indiana overhauled its criminal code, effective20d¥. Brior to this date, a knowing and
intentional violation of Indiana Code 81&-1 was a Class D felony punishablap to three years imprisonment
and up to a $10,000 fine.
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preventing the transmission of HIV in sexual
the virus?’ However, because cases that have been prosecuted under the failure tistavarn sta

have typically involved HIV positive persons who engaged in unprotected sex with their partners, it
is still unclear whether Indiana courts will accept condom use as d%¢iNfamstheless, though

there is limited case law on whether condom usegsasuccessful defense the application of the
statute appears to be limited to cases where no condom or other form of proteased.was

Other cases and prosecutions of Hbgitive persons for failure to warn their partners include:

1In March 2011a 20yearold HIV positive woman was charged with two counts of failure to
warn after having unptected sex with a man without disclosing her &4tusas her
third arrest for the same chaife.

fIn March 2011, a 3aarold HIV positive man was chargeith six counts of child
molestation and one count of failure to warn for allegedly molestigigaaol® boy**

1In June 2010, ®&¥earold HIV positive woman was charged with failing to disclose her
status to her sexual partner, §@&old man thatle had met on the social networking
site MySpac& The two engaged in unprotected sex on numerous océisions.

fIn March 2010, ardyearold HIV positive man was charged with fifteen felony counts of
failing to warn sexual partners of his HIV sfdtéd.the time, the man already faced up
to six years in prison for pleading guilty to two counts of failing to warn in FéHruary.
April 2012, the man was sentenced to seven and a half years imprisonment after pleading
guilty to additional charges for failimgvarn five sexual partners of his HIV st&fus.
This followed a thregear sentence that the man was given for his previous ¥harges.

fIn July 2008, an HIWositive man convicted of two counts of failing to disclose his HIV
status to his sexual partnees\sentenced to three years of probation and a suspended

327CTR. FORDISEASECONTROL & PREVENTION, Male Latex Condoms and Sexually Transmitt@dddi 2z <231 3)
http://www.cdc.gov/condomeffectiveness/latex.htm (last visited June 29, 2014).

328 SeSophia Voravondeen Charged in Suspected, AL & COURIER, June 10, 2010 (page unavailable); Ruth
Ann KrauseGary Slaying Suspect has HIV, CMERBay VILLE POSTTRIBUNAL, Nov. 5, 1999, at AJDS Victim
Charged for Having UnprotedferRBEYAYNE SENTINEL, Sept. 11, 1998, at 5A.

329\Woman Accueédlot Telling Partner About T INDYCHANNEL .cOM, Mar. 30, 201 ayailable at
http://mww.theindychannel.com/news/womatcuseaf-not-tellingpartnerabouthiv.

330|d_

331Pglice: Man With HIV Moless@0IdBoyTHE INDYCHANNEL .COM, Mar. 12, 201&yailable at
http://www.theindychannel.com/news/policeanwith-hiv-molests3-yearold-boy.

3325ophia Voravon@,een Charged in Suspected,AbUriaL & COURIER, June 15, 2018vailable at
http://www.jconline.com/article/20100616/NEWS03/6160330/Taedragedin-suspectettlV -lie.

333|d.

334Charges Mount in FVerning CaBerT WAYNE JOURNAL GAZETTE, Mar. 17, 201@yvailable at
http://www.journalgazetteat/apps/pbcs.dll/article? AID=/JG/20100317/LOCAL/303179934.

335|d_

336|ndiana man sentenced foosotglisty statWLKY.com, Apr. 16, 201vailable at
http://www.wlky.com/news/locahews/indiananews/Indiananansentencedbr-not-disclosig-HIV -

status/10919288#17xzzN.
337 |d
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oneanda halfyear prison sententé.

1In 1998, a 2yearold woman washarged with failing to warn her sexual partner, with
whom she had engaged in unprotected sex, that she was HIV3positive.

1In 1999, an HI\positive man was charged with failing to tell his girlfriend that he was HIV
positive’* They had been having unprotected sex for four mhths.

fIn October 2007, a 4&arold HIV positive man was charged with failing to warn his sexual
partnerthat he was HIV positivé.

It is a felony for HIV positive persons to expose others to any bodily fluid, including those
not known to transmit HIV.

In Indiana, there are multiple statutes that make it a felony to expose others to blood, semen, saliva,
feces, sweat, tears, and urine, *3Tneselgvsapphher t h
to a wide range of acts dratlily fluids cannot transmit HIV, including spitting saliva or throwing

urine and feces.

Under | ndi an &tis a lbeeet 6tfedonyypursshablé by tipetg two antalhgears
imprisonment and up to a $10,000 fine, if an individual knowingly or intentionally in a rude,
insolent, or angry manner places any bodily fluid or waste on another person and the individual
knew or recklessly failed to know that the bodily fluid or waste placed on that person was infected
with HIV 2*°If the individual places the bodily fluid or waste on a public safety official it is a Level 5
felony, punishable by up to six years imprisonmentpato a $10,000 fiffé.

338Rebecca GreeR,r obati on Gi v e n,ForoWAVNE OURWA GAZETTH i JulydB, 28104, \At 2.

339 AIDS Victim Charged Having Unprotected Sex

340KrauseGary Slaying Suspect has HIV, Capgl Say

341|d_

342Sex Partner Alleges No HIVhingyFORT WAYNE JOURNAL GAZETTE, Oct. 26, 2007, at 2C.

343|ND. CODE. §§ 1641-14-17 (2014), 382-21-1 (2014), 385162 (2014).

3441t should be noted that untilthelagge al e revi si on of I ndianads criminal ¢
Obattery by body waste statute, 0 uptodghtyeavslimpristnméntandvas a ¢
up to a $10,000 fine, if a person intentionally or knowingly in a rude, insolent, or angry manner placed blood, bodily fluid
(including saliva), or waste contaminated with HIV on a law enforcement officer, corriéotiqrisedfghter, or first
responden.ND. CODE 88 3550-2-6(a) (201485422-6(e)(1), repealed by P.L-PB83, SEC.429, eff. July 1, 2014
Newmanv.State6 77 N. E. 2d 590 (I nd. Ct. App. 1997) ufdarf f i r min
the battery by body waste statute. The court noted th
causing saliva to I and on [police] officersdé was in i
the expsure results in transmissitvD . CODE § 35422-6(e)(3)(B)The same statute applied when a person

intentionally caused another person, who was not a law enforcement officer or first responder, to come in contact with
bodily fl ui ds atithe peratties evere less se\ieB542P-6(f). T bebprosecuted under the statute,

it was only necessary that the bodily f [Thoinabv.Std#e s o me
N.E.2d 1231 (Ind. Ct. App. 2001) (holdingthal ndi anads battery by body waste st
affirmed the defendant s convicti onii nf itrhdisn ¢ atsheat tthhee d:
saivicome into contact wi t hindrpose alrisk of digeast transmissioe. Ratherpitwhsd c er 8
sufficient that his saliva had merely | anded on the off
to penalize the offensive and disgusting nature of such [contéc)] ... . .

345IND. CODE §8 35422-1(e) (20148 3550-2-7(b) (2014).

34688 3542-2-1(g)3550-2-6(b).

g
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Pursuant to I ndianads malicious mischief stat
intentionally place bodily fluids (including blood, saliva, semen, urine, sweat, tears, and feces) with
the intent that another s®n might unintentionally touch or eat ti€However, if the individual

knew or recklessly failed to know that the body dk fecal waste was infected with HIV it is a

Level 6 felonypunishable by up to two and draf years imprisonment and up &18,000 fin&?

If HIV transmission occurs as a result, it is a Level 4 fplongtable by up to twelve years

imprisonment and up to a $10,000 fihe.

The battery and malicious mischief statutes provide increased penalties if the bodily fluids in

guestn contain traces of HIV despite fhet that HIV transmission may be impossible under the
circumstances. These statutes fail to recognize that urine, feces, and saliva do not transmit HIV, and
throwing, spitting, or placing these fluids on another pgeasarever been shown to result iw HI
transmissiofr’ There have been prosecutions under these statutes involving HIV positive

defendants exposing others to saliva or fecal*Waste following cases highlight prosecutions

under I ndi ananwasestatate,epe gl g Ododyng the over hau
code, effective July 1, 2014.

In Nash v. Statbee Indian&ourt of Appeals upheld the conviction and sentence-i¥an
positivedefendantd si x year s i mpr i swrepsated lattery bycbedy wasth e st &
statute for throwing his urine and feces on a nurse in his detentiofPfatittyrine and feces

l anded on the nurseds s*espiethafactthabtiisxactpodsealho s h e
risk of HIV transmissig the state charged him with violating the battery by body waste statute, at
thetimeaClassCfelofff, or exposing the nurse Ymthésedi |y f
cases, thayh there is no risk of HIV transmission, sitive persons faceirased penalties

solely due to their HIV status. This remains
the July 1, 2014 revision now contains-$fi&cific prossions carried over from the repealed

battery by body waste statute.

There ionly one case on record that challenged the battery by body waste dtawtaamv.
Statean HIV positive sex worker was charged with a Class C felony forfpllypmaeing her
OHIiWWf ectedd body fluids on | arresthef’dhecement of
defendant O0swung her head back and forth in a

3478 354516-2(a), (c), (e).

34888 354516-2(d)(3), (f)(3B550-2-7.

34988 354516-2(d)(3), (f)(3B8550-2-5.5 (2014).

350CTR. FORDISEASECONTROL & PREVENTION, HIV Transmission, How is HIS¥spd from one person to @nothé&,

2014, available lattp://www.cdc.gov/hiv/basics/transmission.htifill ast vi si ted July 2, 2014)
certain fluid§ blood, semerc(y preseminal fluidgrecum), rectal fluids, vagil fluids, and breast niilfrom an

HIV-i nfected person can transmit HIV.d6).

351See Newmé&ii7 N.E.2d at 5992;HIV -positive man Charged With Spitting, GofiléeyNE SENTINEL , June 11,

2002, at 4A.

352881 N.E.2d 1060, 1062 (Ind. Ct. App. 2008).

353]d.at 1062.

MBef ore the most recent revision of Indianads cri minal
imprisonment and up to a $10,000 fine. CobE § 3550-2-6(a).

355Nash 881 N.E.2d at 1062.

35%6Newmar677 N.E.2d at 593.
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and nas al* Thearaljudde refusedto eénter the conviction as a Class C felony and

instead convicted the defendant ofiéisser included Class D felony offense, based on the
reasoning that o0itds medically i mptDsappedl) e t o
the court affirmed the defendantds sentence a
waste> If she had been convicted under the original charges she could have been sentenced up to
eight years imprisonméf?

In a 2002 case, a-@&arold HIV positive homeless man was charged with battery by body waste
after he allegedly spat on a confinemeneaifitie was in custody for garcking, resisting arrest,
and battery?? Prior to the spitting incident, he had been charged under the same statute for
throwing a cup of urine on another offiér.

It is a felony for HIV positive persons to donate or setheir semen, blood, oplasma.

It is a Level 5 felony, punishable by up to six years imprisonment and up to a $1%,006 fore,

a person to recklessly, knowingly, or intentionally donate, sell, or transfer blood or semen for
artificial inseminatiaihat contains HIV® The law does not apply to people who donate semen or
blood for research purposes or notify the blood center that the blood or blood component must be
discarde@nd not used for any purpd%e.

If the act results in transmission of Higwever, the level of the offense is not entirely clear.

Under Indiana Code §8-85-21-1, described abovéthe act results in transmission it is a Level 3
felony®*” punishable byp to twenty years imprisonment and up to a $10,086 Yieeunder
8§1641-1417, which also criminalizes the reckless, knowing, or intentional donation, sale, or
transfer of semen containing HIV for the purpose of artificial insemination, it is a Level 4 felony if
the act results in transmissitii Level 4 felony is punisialby upo twelve years imprisonment
anduptoa$10,000fitie. t appears that during thefdmajor re
which in fact added §-835-21-1 as a new statute, effective July 1fiz@tab4versight occurred

which resulted in this cwadiction. Indeed, before the revision batle-41-1417 and § 3821-7,

which was replaced $B54521-1 and contained almost identical wording, provided the same
punishments for both the initial act and for if transmission of HIV resulted (a f€lary &nd a

Class A felony, respectivéfyit remains to be seen how the conflicting offense levels in the two

357|d.
358|(d.

3%9|d.at 59192.
360IND. CODE § 3550-2-6(a).

361H|V positive Man Charged With Spitting dro@ffitleryNE SENTINEL , June 11, 2002, at 4A.
362|d.

363|d.

364IND. CODE § 3550-2-6(0).

365§ 354521-1(b) (2014).

366§ 354521-1(d).

367§ 354521-1(c).

368§ 3550-2-5(a) (2014).

369§ 1641-14-17(b) (2014).

370§ 3550-2-5.5.

371Se¢ND. P.L1582013 SEC429, eff. July 1, 2014, at 1288,-D&0&vailable lattp://iga.in.gov/statie
documents/8/4/0/7/8407e19c/acts_2013.pdf
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current statutes will play out in criminal prosecutions.

There have been numerous cases of sfermdli vi dual s
donating contaminated fluids statutes:

1 In March 2010, a 3@arold HIV positive woman pleatdl@ot guilty to donating tainted
plasma in December 26G08\hile doctors informed her that she was HIV positive in
2005, she allegedly signed a docusagimg she was ndtV positive when she
donated the plasm3.

1 In 2004, a HI\positive man pleaded guilty and was sentenced to four years
imprisonment for selling his plasifia.

1 A 20yearold, HIV positive homeless woman was sentenced to tvsmy@aobabn
for selling her plasm4She received $20 for her donation and testified that she was
going to use the money to feed herself and hei’baby.

1 A 46yearold HIV positive man was sentencetio years imprisonment for selling his
blood at a blood plasmarthtion sité’’

1 In 2003 five HIVpositive persons were charged with multiple counts of transferring
contaminated fluids for selling their pla¥ia.

HIV positive individuals have also been charged under general criminal law/s.

In State v. Hain® HIV positive defendant attempted suicide by slashing his wrists and was later
found unconscious by police and emergency medical tecfiiMiaes. the police and emergency
team arrived and Haines awoke, he began yelling at them not to come closer auélsafeetw

them with HIV¥®* He began to scratch, bite, spit at, and throw blood at the dffiaetsal, the

32zprosecutWoman Donated Plasma Tainted withetNigYCHANNEL .coM, Mar. 9, 201@vailable at
http://mww.theindychannel.com/news/prosecuteomandonategplasmaaintedwith-hiv#.

373|d.

374Man Sentenced in Sale dahifitgd PlasrimeDIANAPOLIS STAR, June 262004, at B2.

375\Woman Given Probation for Selling Taintbdbssra@Lis STAR, Nov. 6, 2003, at B1.

376|d_

377Sale of Tainted Blood Netpétiive Man 2 Y@deRRILLVILLE POSTTRIBUNE, April 21, 2007, (A5).

378Five with i Accused of SelliagrRiNDIANAPOLIS STAR, July 18, 2003, at Al; Shannon Diniimalyana prosecutor
charges five with donatifgpsitive plashaPAVALLEYREGISTERCOM, July 25, 2008yailable at
http://napavalleyregister.com/news/indigm@secutoichargedive-with-donatinghiv-positive
plasma/arti@d_alcee2009f25155a2423274b0732dc0.html.

379In White v. Sta@17 N.E.2d 684, 689 (Ind. Ct. App. 1995), the court found that HIV could not be considered an
aggravating factduring the sentencing of a crime wheredberd contained no evidence that the defendant was
HIV -positive, knew he was Hpositive, or had received risk counseling.

%545 N.E.2d 834, 835 (Ilnd. Ct. App. 1989). I't should b
adopted after thisase.

381|d_

382|(d.
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jury convicted Haines of three counts of attempted mtit8absequently, however, the trial court
vacated these counts and entered judgmeanwattion on three counts of battery as a Class D

felony instead, finding that the state failed to peg@mong other things, medical evidence that a
person with AIDS could o0kill anothe¥ by trans

On appeh the court reinstated the attempted murder conviction, finding that the defendant was

HIV positive, knew of his status, and intended to infect others with HIV by spitting, biting,

scratching, andbwing blood®*The court | i kened ot W iddfogndcant &
akin to a sinki nr%andfdundghatfeven if thegconduat inlyuestionr e s c u e

could not result in HIV infection, the law simply requiratthe defendabeliexkat his conduct

could result in HIV transssior®’

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the acctivaggfofmation provided. This

information may or may not be applicable to your spttifition and, as such, should not be used
as a substitute for legal advice

383]d. at 836.
384]d.at 836, 837.
385]d. at 838.
386]d.at 838.
387]d.at 83839.
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lowa Statute(s) that Allow for Criminal Prosecution based on HIV Status:

| owA CoDE 8§ 709D.2

Definitions
As used in this chapter, unless the context otherwise requires:

1. oContagious or infectious disease
AIDS or HIV as defined isection 141A,Dr tuberculosis.

2. O0OExposesO6 mean g poses gsalgstantial risk ofi tramsmissibru

3. OPractical means to prevent trans
a treatmentagimen prescribed by the pe&dealth care provider, if applicable, and \
behaviorerecommendationd the perso@ health care provider or public health offici
which may include but are not limited to the use of a medically indicated respirato
or a prophylactic device, to measurably limit the risk of transmission of the contag
infectiots disease.

|owA CobE § 709D.3

Criminal transmission ofa contagious or infectious disease

1. A person commits a class 0B6 felo
a contagious or infectious disease and exposes an uninfected persontagtbas or
infectious disease with the intent that the uninfected person contract the contagiol
infectious disease, and the conduct results in the uninfected person becoming infe
the contagious or infectious disease.

2. Apersoncommitscal ass o0D6 felony when the p

a contagious or infectious disease and exposes an uninfected person to the conte
infectious disease with the intent that the uninfected person contract the contagiot
infectioudisease, but the conduct does not result in the uninfected person becom
infected with the contagious or infectious disease.

3. A person commits a class o0oDo felo
a contagious or infectious diseaseeapdses an uninfected person to the contagious
infectious disease acting with a reckless disregard as to whether the uninfected p
contracts the contagious or infectious disease, and the conduct results in the unin
person becoming infectedwihe contagious or infectious disease.

Continued on the foll owi
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4. A person commits a serious misdemeanor when the person knows the person |
with a contagious or infectious disease and exposes an uninfected person to the ¢
or infectious disease acting with a reckless disregard as to whether the uninfectec
contracts the contagious or infectious disease, but the conduct does not result in t
uninfected person becoming infected with the contagious or infectious disease

5. The act of becoming pregnant while infected with a contagious or infectious dis
continuing a pregnancy while infected with a contagious or infectious disease, or
treatment for a contagious or infectious disease during pregnanoy chradtitute a
crime under this chapter.

6. Evidence that a person knows the person is infected with a contagious or infect
disease and has engaged in conduct that exposes others to the contagious or infe
disease, regardless of the frequentye @onduct, is insufficient on its own to prove tt
intent to transmit the contagious or infectious disease.

7. A person does not act with the intent required pursuant to subsection 1 or 2, or
reckless disregard required pursuant to subsectiah if the person takes practical
means to prevent transmission, or if the person informs the uninfected person tha
person has a contagious or infectious disease and offers to take practical means |
transmission but that offer is rejedtgdhe uninfected person subsequently exposed
the infectious or contagious disease.

8. It is an affirmative defense to a charge under this section if the person exposed
contagious or infectious disease knew that the infected person waswirifeitted
contagious or infectious disease at the time of the exposure and consented to exf
with that knowledge.

|owA CobE §709.4

Additional remedies

This chapter shall not be construed to preclude the use of any other civil or crimin
remedy avhkible relating to the transmission of a contagious or infectious disease.
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| owA CobE §902.9

Maximum sentence for felons

1. The maximum sentence for any person convicted of a felony shall be that prescr
statute or, if not prescribed by stagtutei f ot her than a cl| as:
follows:
b. A clas®Bo felon shall be confined for no more than twéingyyears.
c. An habitual offender shall be confined for no more than fifteen years.
eA cl ass 0D6 f e Ifeader, shall betconfinaed fdr mobmiore thaa five
years, and in addition shall be sentenced to a fine of at least seven hundred fifty
but not more than seven thousand five hundred dollars.

|lowA CoDE § 903.1

Maximum sentence for misdemeanants

1. Ifa person eighteen years of age or older is convicted of a simple or serious mist
and a specific penalty is not provided for or if a person under eighteen years of age
waived to adult court pursuansgxtion 232.48n a felony charge and ibsequently
convicted of a simple, serious, or aggravated misdemeanor, the court shall determi
sentence, and shall fix the period of confinement or the amount of fine, which fine s
be suspended by the court, within the following limits:

b. Fora serious misdemeanor, there shall be a fine of at least three hundred

dollars but not to exceed one thousand eight hundred sexentylars. In

addition, the court may also order imprisonment not to exceed one year.

Intentional or reckless exposure to HIV mayesult in prosecution.

The intentional or reckless exposure of another to HIV, hepatitis, meningococcal disease, and

tubercul osis, may result in prosecution and
contagious or infectious disease st¥fulader thisstatute there are several levels of crime and
puni shment, based on the defendantds intent

If an HIV positive person exposes another to HIV with the intent to transmit the vithhs aod
reslts in transmission it is a class B felony, punishable by up tefitveeydars imprisonmetit.
If an HIV positive person exposes another to HIV with the intent to transmit the virus and the act

388| owA CODE § 709D.3 (2014).
38988 709D.3(1), 902.9(1)(b) (2014).
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does not result in transmission it is a class D felonghabie by up to five years imprisonment
and a $7,500 firi&.

If an HIV positive person exposes another to HIV acting with a reckless disregard as to whether
transmission occurs and tlee r@sults in transmission it is a class D felony, punishable iyep to
years imprisonment and a $7,500*tean HIV positive person exposes another to HIV acting
with a reckless disregard as to whether transmission occurs andbéeeraat result in

transmission it is a serious misdemeanor, punishable by ey¢aomprisonment and a $1,875

fine 3%

HIV positive women who become pregnant, choose to continue a pregnancy, or decline treatment

for HIV while pregnant are not subject to prosecution under thif$ Easdence that an HIV

positive individual was awaféer/his status and engaged in conduct that exposed another,

regardless of how often this conduct occurred, is insufficient on its own to pradigitheaimad

the intent to transmit HIV within the meaning of the stéttfearther, if an HIVpositive

individual takes practical means to prevent transmission or discloses her/his status to a partner and
offers to take such practical means, then she#haot acted with the intent required for

prosecutiori®It is an affirmative defense if the exposedindd ual knew bsittehe ot
status and consented to the expoStre.

't should be noted t hrlawiwasvecénty redised effeativie May3@ |t
2014. Before the revision, it was a class B felony, punishable byygate P5prisorfior a

person who knew she/he was HIV positive to engage in intimate contact wit"doothert i mat e
cont act ¢ astte mterdiandl exposude of the body of one person to a bodily fluid of

another person in a manner that couldtristhe transmission of HI¥® The use of condoms or

other protection during sexual activity was not a defense to prosecution without prior disclosure of
oneds HIV status. Unlike the current | aw, nei
was required for prosecution. Defendants convicted under the law were also required to register as
sex offender§?Under the 2014 revision, those who were previously required to register as sex
offenders pursuant to the prior law will have their recqgrdaged and their names removed from

the registr§?°

The following cases and prosecutions discuss
criminal law. At the time of this publication, the authors are not aware of a criminal prosecution
under eviged\dexposure law.

39088 709D.3(2), 902.9(1)(e).

39188 709D.3(3), 90Z19(e).

39288 709D.3(4), 903.1(1)(b) (2014).

3938 709D.3(5).

3948 709D.3(6).

3958 709D.3(7).

3968 709D.3(8).

39788 709C.1(1)(a), (3), repealed by Acts 2014 (85 G.A.) S.F. 2297, § 9, eff. Ma§ 302 2(1%Db).

3988 709C.1(2)(b), repealed by Acts 2014 (85 G.A.) S.F. 2297, § 9, eff. May 30, 2014..
3998692A.102(1)(c)(23), subsection deleted by Acts 2014 (85 G.A.) S.F. 2297, § 9, eff. May 30, 2014.
400Miranda Leitsingelgwa Scraps Harsh HIV Criminalization Law in HisthiBCO\Wssvs May 1, 2014vailable a
http://www.nbcnews.com/news/uaews/iowascrapsharshhiv-criminalizatiodawhistoricvoten94946.
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In State. Keenan HIV positive man was charged with criminal transmission of HIV after engaging
in unprotected sexual intercourse with a female partner without first disclosing his HiV status.
After pleading guilty, the deflamt received a twerftye year suspended prison sentence and was
placed on probatid The def endant argued on appeal that
unconstitutionally vague as applied to his¢€ase statutory language defining intimat¢act

( o tintertional exposure of the body of one person to a bodily fluid of another person in a manner

that could result in the trands%hwasaissoey; of t he
specifically, the def eensdualntté awagsu endo tt “Feef itnheed ti
Supreme Court of |l owa disagreed, holding that

statute was lawful as long as HIV transmissioposa&®T h e cour t angreasdnablg t ha't
intelligent persois aware it is possible to transmit HIV during sexual intercourse, especially when it
is unprotected!’ It cited several cases in which states with HIV criminal transmission statutes
anal ogous to lowads statute®rejected similar

The court also clarified the types of intimate contact that may result in proseaukian,n g 0 j udi ¢
notice of the factthall V may be transmitted through cont ac
semen or vaginal fluid, and that sexual intexeds one of the most common methods of passing

the irus. 6

FollowingKeenéhe Supreme Court of lowa hel®tate v. Stewbasan HIVpositive individual

may be prosecuted under Il owads crimiiml trans
Stevens 33yearold HIV positive man was sentenced to twéwmyyears in prison after he

engaged in oral sexwithaygdro | d boy and e| ac UfTaadefehdantmlsot he bo
received a }ear sentence for sexual abuse of a*tiNlotably, the court iBtevehsoked to the

reasoning iKeerend concluded that the latter case should be reddhgsudicial notice of the

fact that osexual i nter couPThecounéugherlstateddchatmmi t t e
oor alawele ecbgni zed means of*"transmission of th

Even though | owads definition of intimate con
under the stateds previous HIV criminal trans
ejaculationn Keenthe Supreme Court of lowa determined that the question of whether the

defendant ejaculated during intercourse was irrelevant so long as the defendant exposed another to

401629 N.W.2d 360, 362 (lowa 2001).

402]d. at 363.

403|d_

404] owA CODE § 709C.1(2)(b), repealed by Acts 2014 (85 G.A.) S.F. 2297V&9,3¢ff.2014.

405Kene629 N.W.2d at 365.
406|(.

4071d.

408|d]. at 366.

409|dl. at 365.

410719 N.W.2d 547, 552 (lowa 2006).
1|d. at 54849.

412|d. at 549.

413|d. at 551.

4141d.
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his bodily fluid$®In State v. Mussar HIV positive man was convicteddanthe HIV criminal

transmission statute and sentenced to tigatyears in prison after allegedly engaging in

unprotected sexuiatercourse several times with a female partner without disclosing K18 status.

The defendant argued on appeal that heodiexpose the woman to bodily fluids because 1) he

used a condom and 2) his partner could not say whetheulsteddd’ The Supreme Court of

|l owa affirmed the defendantds conviction, cit
HIV transnission was possible during sexual intercourse without ejatélation.

In 2009, a 3¥earold HIV positive man was charged with criminal transmission of HIV after failing

to disclose his status to a-tinee male sexual partner, with whom he used a cétiddtar

pleading guilty, the defendant was sentenced to 25 years in prison and lifetime registration as a sex
offender?® As a sex offender, the defendant was barred from being around minors without their
parentsd supervi si on, caeehntbniteriags cusewd) psylwologicaland GP S
polygraph tests, and random, unannounced searches of his conepstare he was not accessing

social media websites or pornogrdffiivh e def endant 6s sentence was |
probation, buhis sex offender registration requirements remained?ntact.

The defendantds conviction was vacated by the
after the revision of the *“&hextoud @sandddthecase i mi n a
back to the district court with instructions to enter judgment finding trial counsel was ineffective

and to set aside*@he defiendapedsfsentempcaoted
judicial notice that an infected individual can trar8mMwhen an infected person engages in

protected anal sex with another person or unp
v i r a I"”Nbnethetess,he court ordered that the prosecution be allowed the opportunity to
establishasuffeint f actual basis for “tThicaloweféorth@ dant s ¢

possibility that the defendant can be convicted all over again in the upcoming district court case.

415Keen@29 N.W.2d at 366.

416721 N.W.2d 758, 78D (lowa 2006).

47|d.at 761 (noting hat the defendantds o0
partnerds] testimony that he d
418]d.at 759, 760.

419Arthur BreurNick Rhoades®® ar Sent ence Cut S JAOCCESSUNH®BvA, SeptHle 2809,Har dl y
available lattp://accesslineia.com/index.php?option=com_content&view=article&id=151nhickde5year
sentenceutshortbutheshardlyafreemané&catid=92:editorials&ltemid=89S: Gay Man in lowa Gets 25 Years for

OneTime Nebisclosure a Single ComplaiH#vitlusTICENETWORK, May 3, 200@wvailable at
http://www.hivjustice.net/news/ugiaymanin-iowagets25yeargor-onetime-non-disclosurdo-a-single

complainant/.

420|d.

421H|V ISNOT A CRIME (Sean Strub 201 4&yailable lattp://www.youtube.com/watch?v=iBblJjbjc.

422BreusNick Rhoades?® ar Sent ence Cut Short, But Heds Hardly a Fr
423Rhoades v. S®@48 N.W.2d 22 (lowa 2014).

4241d.at 33.

425]d. at 32.

426]d. at 33.

swas dimextly gonttoverdet bylfhss al way s

t e
id not use condoms. 6) .
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In 2007, a 4§earold HIV positive woman pleaded guilty to criminal tnéggsson of HIV and

received a suspended sentence of tiienty e y ear s wi t W Sheavasrrequireddaor s 6 p
register as a sex offender for ten years and was forbidden from having sex while of*pirobation.
December 2009, a-88arold HIV posiive man was arrested for failing to disclose his status to a

sexual partnéf?While he did not transmhé virus to his partner, he still faces up to twsmaty

years in prison and lifetime registration as a sex offender if cdfivicted.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as ddaiptdmused

as a substitute for legal advice

427US: lowa Woman Receives Probation AfteriRjedCmintual HIV Transmiskih JusticCE NETWORK, Nov. 27,

2007 available lattp://www.hivjustice.net/case/umwawomanreceiveprobationafterpleadineguiltyto-criminal

hiv-transmission/.

428|d_

429 Jeff Reinitz\Waterloo man arrested forssemmsofi HIWVCFCOURIER, Dec. 16, 2008yailable at
http://wcfcourier.com/news/local/747¢c123ea7311de8816001cc4c002e0.html.

430l jndsey MoonCr i t i cs addr ess f | awsEDiauy lowanwreld 8 20dAvaflable ati mi nal i z a
http://www.dailyiowan.com/2012/02/09/Metro/2693 1.
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Kansas Statute(s) that Allow for Criminal Prosecution based on HIV Status:

Engaging in penile-vaginal sex or anal sex with the specific intent to transmit HINS a

felony.

It is a severity level 7, person felony punishable by up to-$ientnths in prisofor a person
who knows that she/heisent t ed wi th a olife threateni

KAN. STAT. ANN . §21544

Exposing another to a life threatening communicable disease

(a) It is unlawful for an individual, who knows oneself to be infected witt
threatening communicable disease, to:

(1) Engage in sexual intercourse or sodomy with another indiviau:
the intent to expose that individual to that life threatening commur
disease;

(2) sell or donate o@eown blood, blood products, semen, tissue, ot
or other body fluids with the intent to expose the recipient to a life
threatening communicallisease; or

(3) share with another individual a hypodermic needle, syringe, or
for the introduction of drugs or any other substance into, or for the
withdrawal of blood or body fluids from, the other indivisbady
with the intent to expose ahet person to a life threatening
communicable disease.

(b) Violation of this section is a severity level 7, person felony.

(c) As used in this section:

(1) 6Sexual intercourgshall not include penetration by any object o
than the male sex organ; and

(2) ssodomy shall not include the penetration of the anal opening t
any object other than the male sex organ.

KANSASSENTENCING GUIDELINES

Kansas Sentencing Guidelines provide recommendations based upon f
severity of the crime and the past crinhiisébry of the convicted defendant
A conviction for a severity level 7 person felony without any prior crimin
history would result in a sentence bet@2&6 months.
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sexual intercourse or sodomy (2) withrttest to expose another to the disédgel t hough o1l i f
threatening communicabl e di seaseatleassoneHiM def i
positive person in Kansas has been charged for HIV exposure under tHi¥ statute.

Under the Kansasgo sur e | aw, oOsexual intercou®sedé only
Because even the slightegtinst i on of the penis into the vagin
ejaculation or the emission of bodily fluids are not required for pros&tutioir the terms of

the exposure statute, O0sodomy*BOralsexifat mi t ed t o

prosecuted under this statute.

In the 2009 casgtate v. RichardanrHIV positive man appealed his conviction of two counts of

exposing anothéo a lifethreatening disea8&He was convicted after having sex with two women

at a time when his viral load measured as undet&é@blappeal, the defendant argued that
Kansasd communicabl e disease expdalistogivel aw was
adequate notice as to what constitutes a ol i f
viral load would be sufficient to trigger a criminal expB%line. Supreme Court of Kansas

rejected these arguments, stating that the lawmaberiminalize communicable disease exposure

per sdut rather sexual intercourse or sodomy witintyeto expose another to a communicable
diseast®T h e ¢ o u rOne naedl do¢rdminaté on exactly how the act must be performed to

meet the legalefinionof 6exposed or even know th&t a trar

Importantly, th&Richardsonour t al so rul ed that Kansas®d c¢commu
required that a defendant havesihecific intenexpose sexual pats to HIV*! It was not

sufficient if a defendant had tpeneral intenengage in sexual intercourse while HIV po¥tive.

doing so, the court rejected the prosecutiond
exposure law criminalizadyact ofsexual intercourse or sodomy by an HIV positive person, even

if a condom was us&dThe prosecution went so far as to suggest that complete abstinence from

sex is the only way to avoid exposing others to a risk of HIV transfffiSBhenKansas Supreme

Cowut disagreed, reversing the mands convictior
that his specific intent was to expose his sexual partners‘to HIV.

431K AN. STAT. ANN. §21-5424(2014)KAN. EENTENCING GUIDELINES, Sentencing Rang&londrug Offenses,

available lattp://sentencing.ks.gov/docs/defatgburce/2013orms/sentencingange--nondrug

offenses.pdf?sfvrsn=0.

432See State v. Richa23@m 3d 696 (Kan. 2009) (reversing the conviction of an HIV positive man to two counts of
exposing another to a lifereatening communicable disease for having sexual intercourse with two different partners.).
433K AN. STAT. ANN. §21-5424.

434See, e§R1L501( st ati ng that o[a]lny penetration, however sligl
4358§21-5424.

436209 P.3d 696 (Kan. 2009).

437|d. at 699.

438|d.at 70102.

439|d.at 70203.

440|d.at 703.

441|d.at 701.
4421d.

443|d.
444|d.

445|d. at 7.
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InRichardson t he court suggested that Opr isumortexampl
an inferenceo6 of specific intent included whe
status, used a condom, or specifically denied having HIV or other sexually transmittét diseases.

Though the Kansas Supreme Court reversed thietcams/inRichardsammly two months later the

defendant was convicted for an identical charge stemming from a separaté’iDeisjgite.the

Kansas Supreme Courtds prior ruling, during i
general intenrather than specificintédffThe tri al court further o0ins’
consider evidence of [the defendantds] prior
def endant ds 1*Such evidence hasa ro eetatinthe examples gived by the Kansas

Supreme Court regarding what circumstances could support an inference of specific intent for an
exposure charge. Despite this, and other i ssu
convictior®®The courtad o uphel d t hnentldsenterce, defusing t give Eradit for

time served for his other reversed conviétion.

HIV positive persons are prohibited from donating bloogblood products, semen, human
tissue, organs, or body fluids.

In Kansas, itsiaseverity level 7, person felony, punishable by up to-swentgnths in prison, for
apersonwhoknowshat she/ he is infected with a olife
sell or donate blood, blood products (plasma, platelets, etc.)tissaeerorgans, or other body

fluids (2) with the intent to expose the recipient to the di¥ease.

HIV positive persons are prohibited from sharing needles or syringes.

In Kansas, it is alsaaverity level 7, person felony, punishable by up to-skentgnths in

prison for a person who knowsh at she/ he is infected with a o0l
di s e as eahypodermi heedleeand/or syringe with another frg(introduction of drugs

or any other substance, or (2) the withdrawmloofly f | ui ds from t hat per sc
to expose the recipient to the disé&dse.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracyaitia¢gion provided. This

information may or may not be applicable to your specific situation and, as such, should not be used
as a substitute for legal advice

446|d, at 704.

447 State v. Richard26m2 WL 603214, at *2 (Kan. App. Feb. 10, 2012).

448|d.

4491d. at *4.

450]d. at *8.

451|d_

452K AN. STAT. ANN. §21-5424 K AN. SEENTENCING GUIDELINES, Sentencing Rand&londrug Offenses.
453K AN. STAT. ANN. §21-5424 K AN. SENTENCING GUIDELINES, Sentencing Rang&londrug Offenses.
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Kentucky Statute(s) that Allow for Criminal Prosecution based on HIV Status:

KY. REV. STAT. ANN . § 311.990(24)(b)

Penalties

Any person who has human immunueficy virus infection, who knows h
is infected with human immunodeficiency virus, and who has been infol
that he may communicate the infection by donating organs, skin, or oth
human tissue who donates organs, skin, or other human tissue shigllotbe
a Class D felony.

KY. REV. STAT. ANN . §529.090

Person convicted required to submit to screening for HIV infection
prostitution or procuring prostitution with knowledge of sexually
transmitted disease or HIV

(1) Any person convicted of prostitn or procuring another to commit
prostitution under the provisionsKiRS 529.026hall be required to underg
screening for human immunodeficiency virus infection under direction ¢
Cabinet for Health and Family Services and, if infected, simétlitsub
treatment and counseling as a condition of release from probation, comr
control, or incarceration. Notwithstanding the provisioK&&f214.420, the
results of any test conducted pursuant to this subsection shall be made
available by the Cabtrfor Health and Family Services to medical person
appropriate state agencies, or courts of appropriate jurisdiction to enfor
provisions of this chapter.

(2) Any person who commits prostitution and who, prior to the commiss
the crime, hatksted positive for a sexually transmitted disease and kne\
had been informed that he had tested positive for a sexually transmittec
pursuant t&KRS 214.418nd that he could possibly communicate such di
to another person through sexuéivig is guilty of a Class A misdemeano
person may be convicted and sentenced separately for a violation of th
subsection and for the underlying crime of prostitution.

Continued on the follo
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(3)Any person who commits, offers, or agree®mmit prostitution by
engaging in sexual activity in a manner likely to transmit the human
immunodeficiency virus and who, prior to the commission of the crime,
tested positive for human immunodeficiency virus and knew or had bee
informed that héad tested positive for human immunodeficiency virus a
that he could possibly communicate the disease to another person thro
sexual activity is guilty of a Class D felony. A person may be convicted
sentenced separately for a violation of thgestibn and for the underlying
crime of prostitution.

(4) Any person convicted of procuring another to commit prostitution in i
manner likely to transmit the human immunodeficiency virus and who, |
the commission of the crime, had tested posativeuman immunodeficienc
virus and knew or had been informed that he had tested positive for hui
immunodeficiency virus and that he could possibly communicate the di
another person through sexual activity is guilty of a Class D felony.

Ky. REV. STAT. ANN . § 532.060(2)(d)

Sentence of imprisonment for felorypostincarceration supervision

(2)Unless otherwise provided by law, the authorized maximum terms o
imprisonment for felonies are:
(d)For a Class D felony, not less than one (1) yearonertiman five
(5) years.

Ky. REV. STAT. ANN . §534.030(1)
Fines for felonies

Except as otherwise provided for an offense defined outside this code,
person who has been convicted of any felony shall, in addition to any o
punishment imposed upber him, be sentenced to pay a fine in an amot
not lesghan one thousand dolla$d (00) and not greater thaen thousand
dollars (%0,00por double his gain from commission of the offense,
whichever is the greater.

HIV positive persons are prohibited from donatingorgans, skin, or other human tissues.

It is a Class D felony, punishable by one to five years ingmibar$1,000610,000 fia for a
persorwho (1) knows that she/he is HIV positive and (2) has been informed that she/he may
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transmit HIV through organ, skin, or tissue donations to provide any such dtofhigither the
intent to transmit HIV nor actual transmission is reqfaresbnviction, and prosecution is
possible regardless of whethelHAnh positive donor is paid.

Engaging in prostitution or solicitation while HIV positive is a felony.

It is a Class D felony, punishable by one to five years ingoribar$1,00051Q000 fine, if an

HIV person (1) knows or has been informed that she/he has tested positive for HIV, (2) is aware or
has been informed that HIV can be transmitted through sexual activities, and (3) commits, offers, or
agrees to commit prostitution by engagi i n sexual ddkteilwi tty d&Irmnas nma
Neither the intent to transmit HIV nactual transmission is required for conviction. Neither

disclosing HIV status to sexual partners nor the use of protection are defenses to prosecution.

Kentuckyds pr ozeindividualks fordeing H¥ positive, eegasalless of whether they
engage or plan to engage in activities that expose others to a significant risk, or even any risk at all,
of HIV infection. Un deard Kentded K yn enddovengagd e maatgii
or offering to engaged ifPobsexaldlcaocomddatcd 6i $ n
ssexual intercourse or any act 9f sexual grati

It is also a Class D felp punishable by one to five y@agzrisonand a $1,000610,000 fine, if an

HIV positiveperson (1) knows or has been informed that she/has tested positive for HIV, (2) is

aware or has been informed that HIV can be transmitted through sexuad,aantidi{®) procures

arother to commit prostitutio®®Pr ocur ement | aws often punish 0p
solicitation of prostitution, but this provision is presumably a solicitation law teiiyegiagitive

persons who seek out or hire sex workers.

In August 210, an HIV positive woman was charged under this prostitution*stStgehad
previously been arrested more than half a dozen times for prostitution related®ffenses.

HI'V positive individuals have bermmmallpwsosecuted

Kentucky has used general criminal laws to prosecute HIV positive individuals for transmitting HIV,
failing to disclose HIV status to sexual partners, and otherwise exposing others to HIV infection.
These prosecutions often disregard whethépositivedefendants actually exposed others to a
significant risk of HIV infection or if there was even a scientific possibility that HIV could be
transmited.

454Ky, REV. STAT. ANN. 88311.990(24)] (West 2014%32.060(29) (West 2014534.030(1()West 2014)
48588529.090(B3(West 2014%532.060(2)l), §534.030(1

4568529.020(1(West 2014).

4578529010(9 (West 2014).

45888529.090(¥ 8532.060(2y), §534.030(1L

459\Woman police say is an HIV infected prostitute indicted,MuiHekiriycohargeg. 6, 201@&vailable at
http://www.whas11.com/news/WomaRoliceSayis-HIV -InfectedProstitutel ndictedon-FelonyCharges

100155024 .html.
460|(.
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Kentuckyds owanton endangermentd | aw used one e
to prosecute HIV positive persons for alleged HIV exposure. In Kentucky, the crimdegriest

wanton endangerment, punishable by one to fivarypasonand a $1,000610,000 fine,

requires that, ounder cifrfceurnesntcaen cteos tnhaen ivfaelsutei
individual wantonly engage®it onduct which creates a substanti
physical injury to another per€8i.

In Hancock v. Commonwealkhe nt uc ky 8 s f i rnhertHVexdesw codleélleer mi ni ng
prosecuted under the statef6s wanton endangerm
having a tw«year sexual relationship with a woman, allegedly without disclosing his HIV positive
statug® Although the man testified that his partner kmewas HIV positive, he later pleaded

guilty to secondegree wanton endangern&ite received a 128ay suspended sentence plus

one year of probatidff.

On appeal, the Court of Appeals of Kentucky r
endangermet st atute could not apply to HInWight xposur
of the deadl*§Thheatcuorver tofalHslo/.féoound t hat the def

partner knew of his HIV positive status had no bearing on the ishetlenthe charges should
have been dismiss€ticcording to the court, this was an issue of fact that the defendant needed
to raise before the jury as a defense to prosettion.

Neither the intent to transmit HIV nor actual transmissicequired foprosecution for wanton
endangerment. Because the defendatatrinogileaded guilty, the court never turned to a

discussion regarding how the use of condoms or other protection during sexual intercourse or

evi dence of aalldas valdadter mto & rosdcudian fow wanton endangerment,
although it certainly could be argued that those factors reduce the risk of transmission to below that
of the statutory oOsubstantial dangerdé standar

In another case from 2008, ay2@rold HIV positivewoman was charged with attempted murder

when she allegedly bit a store clerk on the chest during a robbery, and then shouted that she had
AIDS *®She later pleaded guilty to robbery and wanton endangerment and was sentenced to twelve
years imprisonmefit.The store clerk tested negative for HNwo years of her prison sentence

arose from the wanton endangerment charge, based solely on her HIV positive status, despite the

4618§508.060(1(West 20145532.060(23), §534.030(1).

462998 S.W.2d 486, 497 (Ky. Ct. App. 1998).
463|d_

464|d_

465]d. at 498.

466\,

467|d_

468H|V positive Robber Receives 12 Year Prisom Beatancépr. 8, 2008&vailable at
http://www.wkyt.com/home/headlines/17382524.html; Greg Kochecused Robber, Biter hat BEHMGTON

HERALD-LEADER, Sept. 13, 2007, at D1.
469|d_

470|d.

Center for HIV Law and Policy 91



Kentucky| 2015

fact the CDC has concluded that t h gangmittedx i st s
through a bité’*

Other prosecutions of HIV positive individuals under general criminal laws include:

1 In February 2013, a-#2arold HIV positive man was charged with attempted murder for
throwing urine on a police offié¢é&r.

1 In December 2B, a 4%earold HIV positive man was charged with wanton endangerment,
among other things, for allegedly sexually abusingart.*"

Another Kentucky case considered HIV positive status as a factor during sentencing for sexual
assault’”*In Torrenee CommonwealthHIV positive man convicted of fidgstgree rape and

sodomy argued that it would violate his due process rights to introduce evidence of his HIV status
during the sentencing phase of his*riAL trial, the assault complainant testifhat she learned

of t he dHb/pasitivd status fOllewing the rape, took medication to prevent infection, and
suffered emotional damage due to her fears of HIV infection and belief that her family gas treatin
her differently’® The Supreme Couwsf Kentucky found no error in admitting this evidence during
sentencing, as it directly related to physical and psychological harm the victim suffered and the
impact of a crime on a victim may be validly considered during sefteFtmingourt also noted

that the defendantds HIV positive status magnhn
rape victinf’®

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guaadhé accuracy of the information provided. This

information may or may not be applicable to your specific situation and, as such, should not be used
as a substitute for legal advice

471CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk Estimateele-Act Probability of Acquiring HIV
from an Infected Source, by Expdqdute B20}4vailable lattp://www.cdc.gov/hiv/policieslaw/risk.html (last
visited Dec. 201).

472H|V positive inmate talks about attempted murder charge aft&/AEQmioy, UDiec. 2, 2013 vailable at
http://www.wave3.com/story/21080171/exclusivie-positivemantalksaboutattempteemu.

473Ky. Pastor Charged with Sex Abuse Says HNHasEHWNNEL 5.com, Jan. 6, 2008yailable at
http://www.newschannel5.cdatory/9626558/kypastorchargedvith-sexabusesayshe-hashiv.

474Torrence v. C&69 S.W.3d 842 (Ky. 2008).

475|d. at 843.

476|d. at 84546.

4771d. at 846.
4781,
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Louisiana Statute(sj"°that Allow for Criminal Prosecution based on HIVStatus:

LA. REV. STAT. ANN . 8§14:43.5

Intentional exposure to AIDS virus

A. No person shall intentionally expose another to any acquired
immunodeficiency syndrome (AIDS) virus through sexual contact witho
knowing and lawful consent of the victim.

B. No person shall intentionally exposetfarato any acquired
immunodeficiency syndrome (AIDS) virus through any means or contac
without the knowing and lawful consent of the victim.

C.No person shall intentionally expose a police officer to any AIDS viru
through any means or contact withbetknowing and lawful consent of th
police officer when the offender has reasonable grounds to believe the
is a police officer acting in the performance of his duty.

D. For purposes of this Section, the following words have the following
meanings:
(1)oMeans or contagts defined as spitting, biting, stabbing with a
AIDS contaminated object, or throwing of blood or other bodily
substances.
(2)dPolice officasincludes a commissioned police officer, sheriff,
deputy sheriff, marshal, deputy maysiearectional officer, constabl
wildlife enforcement agent, and probation and parole officer.

E. (1)Whoever commits the crime of intentional exposure to AIDS virus
be fined not more than five thousand dollars, imprisoned with or withou
labor for not more than ten years, or both.

(2)Whoever commits the crime of intentional exposure to AIDS virus
against a police officer shall be fined not more than six thousand dollar:
imprisoned with or without hard labor for not more than eleves) geaoth.

49Under the public health | aws oihoculatomfectanother personfinahyt i s u
manner with a venereal disease or to do any act which will expose another to inoculation or infection with a venereal
diseas .L&. Rev. STAT. ANN. 8§40:10622014; See alka. Rev. STAT. ANN. §40:10682014; Meany v. Mgaé39 So.2d

229 (La. 1994) (imposing a civil duty on those infected with a venereal disease to either abstain from sex or warn sexual
partners)A vener eal disease is defined as oO0syphilis, gonorrl
tansmitted from one per son LhBEV.STATOANM £40:1061y(2dmidowwvavey, of a s e X
because this law was enacted in 1918, long before the discovery of HIV, and because Louisiana has enacted a separate
criminal statute concerning\VHexposure, it is unlikely that this statute will be used to penalize HIV exposure.
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Any number of consensual sexual activities may result in prosecution and imprisonment.

It is an unlawful act, punishable by up ten years in prison and/or a $5,a06xXpuse another to
HIV/AIDS through sexual contadt? Sex offender regjration may also be requifédespite the
language in the statute, Louisiana courts have found that neither the intent to trafiénait HIV
actual transmission is requitéd.

It is a defense if exposureto HIVwéast h 0 knowi ng &®fiTismeansfhatdn conser
HIV positive person will not likely be prosecuted for engaging in consensual sexual intercourse with

a partner fully aware of her/his HIV status, as long as that partner is above the age of consent in
Louisiand®

However, disclosure of HIV status may be difficult to prove as most evidence is based on the
testimony of the parties wher eStatetv. Garsberellae per s
HIV positive man was convicted of HIV expestespite his testimony that he disclosed his HIV

positive status to his girlfriend and wore condoms durifffBédxe mands gir |l fri end
complainant, testified that after she became pregnant by the defendant after a condom failed, they
engaged in unpmtted sexual intercourse on multiple occd8iéb.e t est i fi ed t hat
know his HIV positive status during the entire relatiofffipe defendant was convicted and

sentenced to ten years in prison at hard fbor.

On appeal, the defendanGamebrellar gued t hat the | aw failed to
and O0sexual contact, 6 and therefore could pro
including kissint° The Court of Appeal of Louisiana rejected these arguments, holdimg that

statute described prohibited conduct with sufficient partictifaritg. court reasoned that the term
0sexual contact 6 mumercubforgswbbelavioyinvolvng wse of thet sexuab 6
organs of one or more of the participants or imglether forms of physical contact for the
purpose of satisfying or gratif yYFfThegpretetirg 6 s e x u
phrase, in and of itself, is ambiguous and provides absolutely no clarity as to what types of sexual
conductan be prosecuted under the statute. Under

480 A. REV. STAT. ANN. §814:43.5), (E)(1) (2014)

481815:541(243)(201).

482See, e.Btate v. Roherts8 4 4 S o . 2d 26 3, La2rRiI2 14:43dees not @huire tHeBlate to grav® 3 ) ( O
that a defendant acted with the specific intent to expose the victim to [HIV] . . . it requires the State to prove that the
defendant intentionally committed an act proscribed by the statute which exposed the vigtin todHl

483See, e.Btate v. Gamberelldb 33 So. 2d 595,Bp0R2sé Laf Che wpmpd dAOPRBJs €
6transmit,d the | egislature obviously intended that t h
transmi ssi on o fRobelt8l4Soi2dat272.6) ; accord

484] A, REV. STAT. ANN. §14:43.5K).

485See, e.gs. REV. STAT.ANN.814:802014 ) (def ining o60juveniledé as an individ
purpose of oOocarnal knowledged | aws)

486 Gamberel&83 So. 2d at 53B.

487|d_

488|d. at 599.

489|d. at 598.

490|d. at 60203.

491|d_

492|d.at 603 (citing Cheney C. Josepfpdvelopments in the Lavl98386A Fadty SymposjutBLA. L. Rev. 257, 282

(1987)).
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exchange of bodily fluids or penetration coul
provide insight into whether or not the use of condoms or otheofgunmatection would be a
defense to prosecution.

Other cases that have been prosecuted under the statute include:

1 In State v. RoheatsHIV positive man received ten years in prison at hard labor for
exposing his rape victim to Hi¥Although a dispte existed as to whether bodily fluids
were exchanged, an appeals court found t h:
sustained on evidence that he anally and vaginally raped H¥ victim.

1 In State v. SerraartHIV positiveman was sentenced to one yea@rison at hard labor
after he engaged in unprotected sex with his girlfriend without disclosing his HV status.

1 In State v. TurnanHIV positive woman received two concurrentye@&r prison
sentences after she péesaded guUis$éyualb eong!
men’®A sentencing court equated the womands
victimsd] head[s?% and pulling the trigger

1 In 1999, amIV positive woman received four years probation and registered as a sex
offender after engaging in unprotected sex with at least twW& men.

1 In 2002, aiIV positive man was arrested alffierallegedly engaged in unprotected sex
with a woman without disclosing his HIV stétus.

1 In 2009, amIV positive man was charged with attemttshtional exposure to AIDS
after allegedly failing to disclose his HIV status to an undegycliseofficer during a
prostitution bust®

1 In 2010, afdIV positive woman was charged with intentional exposure of the AIDS virus
after engaging in unprotedtsex with a man without disclosing her HIV status.

1 In 2013, an HIV positive man wamarged with intentional exposure of the AIDS virus
and false imprisonment after spitting on a police officer.

493Robert844 So.2d at 264.

494]d.at 270.

495715 So. 2d 602, 603 (La. Ct. App. 1998).

496927 So. 2d 438, 439 (La. Ct. App. 2005).

497|d. at 441.

498 Joe DarbyWoman Rids Guilty in HIV Exposure Gases-PICAYUNE (New Orleans), Jan. 26, 1999, at B2.
499Metairie Man Arrested ahCGHargd,IMES-PICAYUNE (New Orleans), May 25, 2002,-Metro.

500 Matthew Pleasatfouma Man Accused of Attempted HIV ERpasu@oMET, June 21, 2008yailable at
http://www.dailycomet.com/article/20090621/ARTICLES/906209915/1026?Title=Hauareeccuseebf-
attempteeHIV -exposure.

501Michelle HuntenMetairie Woman Booked with Intentionally Exposing Man toTANRS RfrarsUNE (New
Orleans), Feb. 10, 2040ailable at
http://www.nola.com/crime/index.ssf/2010/02/metairie_woman_booked_with tmt.h

502Gerron Jordari,ake Charles man accused of intentional AID&exPdosgrE9, 2013available at
http://www.kplctv.com/story/22803105/lakeharleamanaccusedf-intentionalaidsexposue-by-spitting
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Spitting, biting, and other exposures to bodily fluidsan result in criminal liability.

Louisiana criminalizes several forms of HIV expdsyond sexual contact that pose no risk of
HIV infection, including biting and spitti#fdjt is an unlawful act, punishable by up ten years in
prison (with or withoutdrd labor) and/or a $5,000 fine, to expose a person to any AIDS virus
throughanymeans or contact without the knowing and lawful consent of the person é¥posed.

IfanHIV positiveper son (1) exposes a police ofd&iared to
(2) has reasonable grounds to believe that the person exposed is a police officer acting in
performance of his duty, HIV exposure is punishable by up to eleven years in prison (with or

without hard labor) and/or a $6,000 fiti@his sentence enhanunt also applies to correctional

officers, parole officers, probatiofiadrs, sheriffs, deputy sheriffs, marshals, deputy marshals,
constables, and wildlife enforcement agénts.

Neither the intent to transmit HIV nor actual transmission is regflired.

Under the terms of i s statut e, oOomeans or co
withan AIDSc ont ami nat ed ject (e.g., a used needl e
Bl

ng bleed os btbheedohed
i s s t°®This $tatute thoslpreskntsithe s u b s
saliva, urine, sweat, o

under the terms of
ri sk that exposure
infection may result criminal prosecution.

t h
ob
subst®AlkceBowdwgh thr owi
t h
to

In State v. Robddsexample, aHIV positivedefendant was convicted of intentionally exposing a

rape victim to HIV after he raped and bit*Ma&dn appeal, the defendant argued that the state

failed prove that (1) biting a p@n could expose that person to HIV, (2) the teethtdhan

positive mancacrontuadmi hat edd D&bj ect s, (3) that hi
that his bite °BThe®oartohAppmeal ofLouisianardjectedstiesemrguments

because the statute specifically noted biting to be an offense under tRé Bhatateurt did not

consider that the Center for Disease Control (CDC) has long maintained that there exists only a
remote possibility that HIV could be transmitted througte ahd such transmission would have

to involve various aggravating factors including severe trauma, extensive tissue damage, and the
presence of blood®

503] A, REV. STAT. ANN. §14:43.90)(1).

504814:43.8]), (E)(1)

505814:43.5¢7).

506814:43.90)(2).

507See, e.g., RottsSo. 2d at 27@amberelB33 So. 2d at 602.

508 A, REV. STAT. ANN. §14:43.9D)(1).

509814:43.90)(1).

510Robert844 So. 2d at 269.

5i1ld.at 27071.

512]d.at 271.

513CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk EstimateéerAct Probability of Acquiring HIV
from an Infected Source, by Expdqdute B20}4vailable lattp://www.cdc.gov/hiv/policieslaw/risk.html (last
visited Dec. 3204).

Center for HIV Law and Policy 96



Louisianal 2010

The CDC has also concluded that spitting alone has never been shown to tran¥mit HIV.
L oui s iatateandits application ignore these sciditdings, leading to prosecutions for
behavior that has at best a remote possibility of transmitting HIV.

Attempted murder prosecutions have been used for intentional exposure to HiV.

Individuals with BV in Louisiana may be prosecuted for HIV exmosader general criminal laws,
including attempted murder. In the past, these prosecutions have arisen from the rare and extreme
cases wheidlV positivepersons attempt to purposefully infect others wathiths. InState v.
Caing'®anHIV positive man was convicted of attempted sedegree murder after he allegedly
stuck a store clerk with a syri rnr'gTeesfringeivasof c |
never recovered, and it is not knavrether the clear liquid was contaminated witlPBIV.

However, because the defendanthVeositve pul | ed a needl e out of |
mar ksé6 on his arm suggesting a hanasfoundrityikelp f dr u
that the needle was infected with HIV, and affi

at hard labaot*?
HIV positive status can result in an enhanced sentence upon conviction.

HIV positivestatus can be a factor in enhanced sagdar saxal assault. Sentencing courts
sometimes sé#lV positivestatus as a relevant consideration when measuring the impact of a crime
on the victim (See.g.Kentucky, Utah, Texas).

In State v. Richnydtttie Court of Appeal of Louisiana rejected an arddroenanHIV positive

sex worker that a tgrear sentence for conviction of a crime against nature by soliciting unnatural

oral copulation for compensation was exce$shtthough the court noted that a-4gaar sentence

was harsh, the trial judge, whafforded wide discretion on sentencing, supported the sentence by
stating that the woman committed prostitution with knowledge ldf\Weositive status and

should, therefore, be punished to the full exteihie law for the danger that she posedherst

owho are not il 1l ri gBthenotw,i aMh oc cciarnt bceo mpp aort eecc

514CTR. FORDISEASECONTROL & PREVENTION, HIV Transmission, Gayet HIV from being spit on or scratched by an HIV
infected perd@ept. 232014 pvailable fattp://www.cdc.gov/hiv/basics/transmission.htiffést visited Dec, 2014).
s15Se&tate v. Schimid@l So. 2d 131 (La. Ct. App. 2000),denietP8 So. 2d 105 (La. 20@EYt. denié@5 U.S. 905

(2002) (affirming the conviction of a Louisiana doctor to fifty years in prison at hard labor for injectovghigitx

HIV and Hepatitis CThedoctor extracted tainted blood from two patients and transferred it to the woman, who
believed she was getting an injection of a vitamin sup|]
such as not reflective of prosecutions agalispékitive personsgee alState v. Schib®9 So. 2d 448 (La. Ct. App.
1997)writ denied)6 So. 2d 451 (La. 1997) (denying writ application concerningtrai @vedentiary rulings

regarding admissibility of DNA eviden&ejymidt v. HuberNo. 052168, 2008 WL 4491467 (W.D. La. Oct. 6, 2008)
(denying habeas corpus petition challenging conviction).

516652 So. 2d 611 (La. Ct. App. 198E),denig@61 So. 2d 1358 (La. 1995).

517|d.at 613.

518|d.at 616.

519|d_

520708 So. 2d 1272 (La. Ct. Ap§98).

5211d.at 1273.

522|d.at 1275.
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to i mposing a debthasertehcewhhor|[ehkec™@roies]
Thelous i ana Court of App esantenca déf fen yearsandprisontbaseddne f e n d ¢
part on her prior record as a third felony offeriiBespite the fact that the defendant did not

engage in oral sex, and even if she had there was only a remoté ekposieg another to HIV

in sucgzlsa mannehewas sentenced to the full extent of the law, in large part based on her HIV

status:

Important note: While we have made an effort to ensure that this information is current, the law is
always changing awe cannot guarantee the accuracy of the iafiomprovided. This

information may or may not be applicable to your specific situation and, as such, should not be used
as a substitute for legal advice.

523|(d,
524|d.at 1276.
525|d.at 127376.
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Maine Statute(s) that Allow for Criminal Prosecution based on HIV Status:

[ No specific statute on record. ]

No criminal statutes explicitly addressing HIV exposure.

There are no statutes explicitly criminalizing HIV transmission or exposure in Maine. However, in
some states, HIV posigiypeople have been prosecuted for HIV exposure under general criminal

laws, such as recddeendangerment and aggravated assault. At the time of this publication, the

authors are not aware of a criminal prosecutioniofad i vi d u al on the basis
status in the Maine.

Important note: While we have made an effort to enswagthis information is current, the law is

always changing and we cannot guarantee the accuracy of the information provided. This
informaton may or may not be applicable to your specific situation and, as such, should not be used
as a substitute for legalvice.

Center for HIV Law and Policy 99



Maryland | 2015

Maryland Statute(s) that Allow for Criminal Prosecution based on HIV Status:

m). CoDE ANN.,HEALTH -GEN. 8§18601.1 \

Knowingly transfer of HIV prohibited

In general
(a)An individual who has the human immunodeficiency virus may not

knowingly transfer or attempt to transfer the humamumadeficiency virus tc
another individual.

Fines and penalties
(b) A person who violates the provisions of this section is guilty of a
misdemeanor and on conviction is subject to a fine not exceeding $ 2,5
imprisonment not exceeding 3 years or both.

HIV positive persons may face misdemeanor penadts for engaging in various activities.

In Maryland, it is a misdemeanor punishable by acenfarp to three years in prison and/or a
$2,500 fine for an HIV positive person to knowingly transfer or attempt to transfer HIV to
anoher’®*This law targetd|V positivepersons who are (1) aware of their HIV status and (2)
knowingly engage in actestiposing a risk of HIV infection. Any number of HIV exposures,
including consensual sexual intercourse, blood anditiratien, breastfeeding, and/or needle
sharing, may be subject to prosecution.

On its face, neither disclosure nor the use of casdo other protection would be an affirmative
defense to prosecution under this law. The statute potentially targets a wide range of activities
without defined limitations to what conduct may or may not face potential pnosecutio

Few cases in Marylacidrify the scope of this HIV exposure statute. One prosecution suggests that
individuals with HIV may face prosecution regardless of whether they expose others to an actual
risk of HIV transmission. In May 2008, ayddrold HIV positive man was chargeith knowingly
attempting to transfer HIV after he bit a police officer darirgyrest’ He was later sentenced to
eighteen years in prison after pleading guilty to drug and assauffthanggsars of this

sentence stemmed from the HIV transfer @4fghough the officer did not test positive for

HIV, such evidence is not relevant to prosecattdime CDC has concluded that there exists only

526 MD. CODE. ANN.,HEALTH-GEN. §18601.1(West 202).
527 Amber ParcheHIV positive suspect who bit officer ge@GArB yearET, June 4, 2008yailable at

http://www.gazete.net/stories/060408/burtnew215303_32365.shtml.
528|d.

529|d.
530|d.
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a onegligibled risk that HM¥rygbahdddbestatmtsei
application igme these scientific findings, leading to prasms for behavior that has at best a
remote possibility of transmitting HIV.

In March 2010, a A@&arold HIV positive man was charged with seven counts of reckless
endangerment and seven counts of kndnatggmpting to transfer HIV aftee had consensual

sex with a woman he met online and did not disclose his HI\V?$taeugas later sentenced to
eighteen months in prison and two years supervised préBailiensame man was previously

charged under May | a n dxpasuréHdw\in 2@05 after he engaged in consensual but unprotected
intercourse with a different woman without disclosing his HIV stdtiespleaded guilty to

reckless endangerment in that case and was sentenced to five years impriboalirzurtt avie

year suspendéd.

In September 2012, ay3arold HIV positive man was charged with knowingly attempting to
transmit HIV, among other things, for having sex withyad®ld boy he met through the dating
app Grindf**The man later pleadiguilty to having sexual contact with the boy, in a deal which
allowed him to avoid going to trial on the HIV transmission charge.

HIV exposure cases have been prosecuted under general criminal laws, including attempted
murder and reckless endangerment

Prosecutions for HIV exposure in Maryland have typically arisen under general criminal laws rather
than the o0knowing transfer of HIVO6 statute. G
whether the HIV positive person exposed another to a sighifgk of HIV infection. In

Maryland, reckless endangerment, which has been used in multiple prosecutions, is defined as
reckl es s | yondeatthahogeates@ substantial cisk of death or serious physical injury to
anot®er . o

In 1999, a 2§ear-old HIV positive man was charged with-flesgree assault for biting a security
guard in the arm during a strugdlim August 2011, an HIV positive maas charged with

531CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk EstimatdeélerAct Probability of Acquiring HIV
from an Infected Source, by Expdsuig Bc20)4vailable lattp://w ww.cdc.gov/hiv/policiedaw/risk.html (last
visited Dec. 3201).

532Patricia M. MurreMan sentenced for exposing woman he met, @lirerte NBY, Mar. 10, 201@yailable at

http://lwww.gazette.net/stories/03102010/damanew224501_32560.php.
533 |d

534|d.
535|d.

536 Jessica Andersdidgemere man faces rarely used HIV transmBsionvdre@es!, Sept. 9, 2018yailable at
http://articles.baimoresun.com/201R9-09/news/bsmd-co-hiv-criminaitransnission20120909_1_hwirushiv-
criminalizatioshiv-prevention.

537 Jessica Andersdvian admits sexual contact with teen; HIV chaBge drampe8uN, Feb. 13, 2018yailable at
http://articles.baltimoresun.com/2002-13/news/bsmd-co-hiv-tranismisen-20130213_1_hisriminalizatiohiv-
chargecriminatcharges.

538MD. CODE ANN.,CRIM. LAw 83-204(West 2014).

539Nancy A. YoussefjlV positivenan bit security guard in fight, pelicasare SUN, June 20, 1998vailable at
http://arti cles.baltimoresun.com/1906-20/news/9906220446_1 glaspieerfrederickcounty.
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aggravated assault for allegedly having unprotected sex with his girlfriendiseitteng his
HIV -status:®

In July 2010, a 4#arold HIV positive defendant was sentenced to five years in prison for second
degree assault after he was convicted of spitting on a polic&"dffslesuld be noted that the

jury was unaware that than was HIV positive; this fact was revealed by the judge during
sentencing?Because the defendant had no teeth and often spat unintentionally, it is not clear
whether the man intended to spit on the police offiddre CDC has lng maintained that sy

alone has never been shown to transmit’tIVherefore the defendant in this case failed to
engage in conduct creating a substantial risk of death or serious injury that would warrant his
conviction and fivgear sentence.

At least two cases in Miand have ruled that an attempted murder charge cannot be used in cases
of HIV exposure unless there is a specific intent to murder through the transmissioimof HIV.

1996, a 4yearold HIV positive man was convicted of assault with intent to murdegraedced

to ninety years in prison after he sexually assaultegehislfl stepgrandsoffThe mand s
sentence was later reduced to sixty years after the Maryland Court of Special Appeals ruled that his
awareness of his HIV positive status was not pfaatent to murdet’® The boy twice tested

negative for HIV, but this information is not relevant in a prosecution unless it would go to show

the intent of the defendatit.

The Court of Appeals of Maryland came to a similar concluSioraliwood v. &t&in Smallwood

an HIV positive man pleaded guilty to attempteetigtee rape and robbery with a deadly

weapon for raping and robbing three women at guriffdimaddition to his guilty plea, the man

was also convicted of assault with intent to murkless endangerment, and three counts of
attempted secortkgree murdét In addition to other sentences, the man received thirty years in
prison for assault with intent to murder based on his raping the women while knowing of his HIV
status>'On appal, the defendant argued that sexually assaulting the women with knowledge of his
HIV positive status was not sufficient to find an intent tG°Kithe prosecution countered that

540 Adam Bednarime: Man Charged with Assault for Not Disclosing HIV StatNoBefoBalSexORE PATCH,

Aug. 24, 201 hvailable lattp://northbaltimore.patch.com/groups/polieandfire/p/crime-manchargedvith-assault
for-not-disclosinghiv75f2c5b15f.

541Don AinesMan with HIV ho spit on police officer sentencetitrfive-kars(Hagerstown, MD), July 26, 2010,

available lattp://www.heraldmail.com/?cmd=displaystory&story id=249796&format=html&autoreload=true.
542 |d_

543|d.

544CTR. FORDISEASECONTROL & PREVENTION, HIV Transmission, Cayet HIV from being spit on or scratched by an HIV
infected perg@ept. 232014 available lattp://www.cdc.gov/hiv/basics/transmission.htifidst visited Dec, 2014).
545AmyL. Miller,Man who raped stepgrandson giveBr@0iyems UN, Feb. 2, 199&vailable at
http://articles.baltimoresun.com/199202/news/1996033007_1_abimecksentencdor-child.

546H|V -Positive Man Convicted of Child Abuse Given Reddaed KeatéBa#timore), July 31, 1997, at 7.

547|d_

548680 A.2d 512 (Md. 1996).

549|d.at 513.

550|d.at 51314.

5511d.at 514.
552].
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engaging in unprotected sexual intercourse while HIV positive is edoivisilegta loaded
firearm at an individual, an act from which a jury could infer the interifto kill.

The court determined that the State had only provided evidence that the defendant intended to rob
and rape the victingsnot that he intended to kileém>>*The court reasoned that death by AIDS

from a single exposure to HIV was not sufficiently probable to show that the defendant intended to

kill hisvictims®*The court al so distinguished the def enc
intent to Kl was clearly shown by evidence such as: (1) statements suggesting that a person wished
to sprgféld HIV or (2) actions solely explainable as an attempt to spread HIV, such as splashing

blood:

Important note: While we have mada effort to ensure thdtis information is current, the law is

always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, should not be used
as a substitute for legaliae

553|d.

554]d.at 516.
555|(.

556|d.at 51618.
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Massachusetts Statute(s) that Allow for Criminal Prosecution based on HIV Status:

[ No specific statute on record. ]

Though there is no explicit statutes regarding HIV exposure prosecution under general
criminal laws have occurred?’

There are no dtates explicitly criminaing HIV transmission or exposure in Massachusetts.
However, HIV positive individuals have been prosecuted under general criminal laws in
Massachusetts.

In Commonwealth v. SanitHIV positive man appealed the denial of his motion to withdraw his
guity plea to an indictment charging him with assault with intent to commit WiGituecharges
stemmed from an incident in which the defendageally bit a corrections officer on the arm and

screamélVposiivée m hope | koubBbregoall gonna¥daerd. o
Another officer testified before the grand jury that a doctor f@ufepartment of health told him
that HIV transmission from a human bite is po

breaks the skif**'Despi t e the fact that the CDC has conc
risk of HIV transmissiofrom a bite® the grand jury indicted the defendant, who later pleaded
guilty>**Conviction for assault with intentcommit murder can resultimprisonment of up to

ten years?

Smitldemonstrates that MIpositive status can be the basis for a serious criminal charge in
Massachusetts, regardless of whether the complainant was exposed to any risk of HIV infection. In a

1996 case, a-§8aroldman i n Massachusetts wasy cwieaarpgoendd wi t
after he allegedly told two police officers he had AIDS and spat %f thieenpolice officers
stated, oWe felt that he had a conwaagi ous di s

attempt i ng®TheoCDC habeganaintained that spitting alone has never been shown
to transmit HIVZ®

557MASsS GEN. Lawsch. 265, § 22b(f) (2014) mandates a fiftearo-life sentene for a defendant who has forced

sexual intercourse with a child undeye&sold in a manner in which the child could contract an STD or STI when
the defendant oknew or should have knowno t heeotd she/ he
that this statute has been applied to HIV positive persons.

558790 N.E.2d 708, 709 (Mass. App. Ct. 2003).

559]d.at 712.

560|d_

561 CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk EstimateéerAct Probability of Acquiring HIV

from an loted Source, by Exposu¢dulct, 20)4vailable lattp://www.cdc.gov/hiv/policieslaw/risk.html (last

visited Dec. 3204).

5625mith790 N.E.2dt 709.

563MASS GEN. LAWSANN. ch. 265, § 15 (2014).

564 Associated PreslDS Spitting Case Hits CAEtIS.coM, Dec. 12, 1996wvailable at
http://www.aegis.org/DisplayContent/print.aspx?SectionID=961.

565|d_

566 CTR. FORDISEASECONTROL & PREVENTION, HIV Transmission, Cayet HIV from being spit on or scratched by an HIV
infected perg@ept. 23204) available lattp://www.cdc.gov/hiv/basics/transmission.htifist visited Dec, 2014).
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Murder charges may also be possible in cases where an HIV positive person intentionally infected
others with HIV and those infected tatee of AIDS. INCommonwesltasanottae Supreme

Judici al Court of Massachusetts affirmed a de
defendant shot a man who became paralyzed and died of breathing problems six¥wéngdater.
Massehusetts abolished the oOoOyear and a dayo rul ¢

result if victims die within a year and a day of an alleged attack, the defendant argued that the court
should replace the rule with some other time limit tocptheerights to due process and a speedy

trial>**® The court disagreed, stating that medical science had advanced enough to make arbitrary time
l imits unnecessary in cases where the ® ink be
In support ofthis ruling, the court compared the facts to a situation in whichacghaypoison is

used or a person purposefully infects another witRi"HIV.

Ot her prosecutions under Massachusettsd gener

1 In April 2012, a 9earold HIV postive teenager was charged with assault and battery
with a dangerous weapon, among other things, for failing to disclose his HIV status to
multiple sexual partnéfsAt least one partner later tested positive for*HIV.

1 In August 2012, a 3@arold HIV postive man was arrested for allegedly threatening a
17yearold girl with a syringe he claimed was filled withikfBtted blood, then stealing
her car’*The man was charged with attempted murder, armed carjacking, and assault
with a dangerous weapéh.

Of course, in situations of HIV infection there are often problems establishing whether the

defendant is indeed the source of transmission. The first person to test positive can often be deemed
the culprit even though she/he may have been infected by sefsepmeeluding the complainant.

Even if it was the accused party who was infected first, it could have been a third party who infected
the compl ainant. Prosecutors have been using
a genetic connectitietween the HIV viruses of the two partigBut such evidence only indicates
similarities in the viruses and does not prove who infected whom, or the source of figueinus.

567708 N.E.2d 86, 87 (Mass. 1999).

568|d.at 8788.

569]d. at 90.

570ld.( st at i[afitgough t wailkundoubtedly be difficult in many cases for the prosecutione causation

where death is remote in time from the allegedly precipitating injury, in cases where this link can be proved, such as
where a slowacting poison is used or where a person purposely infects another with a virus such as HIV, prosecution
slioul d not be barred by some arbitrary time |imit.d)
571 Marisa Donelarkitchburg man with HIV allegedly showed false nghtalee&ESTERPRISE Apr. 132012

available lattp://www.sentinelandenterprise.com/ci_20388210/fitchimoiagrhiv-allegety-showeefalsemedical
records?source=rss_viewed.

572|d_

573Massachusetts police arrest homeless man accused of threatenind-teeN mvith Rillg.s18ing@layailable at
http://www.foxnews.com/us/2012/08/16/massachusapislicearresthomelesmanaccusedhreateningeenwith-

hiv/.

574|d_

575Ralf Jurgens et df Reasons to Oppose the Criminalization of HIV Exposure ,0DpeanSotssipinstitute

(2008)availabkb http://www.opensocietyfoundations.org/sites/default/files/10reasdd881201.pdat 18.
576|d.
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technology is also not well understood by law enforcement, attorneysrjpdgete living with
HIV and fails to provide sufficient evidence for proseciition.

HIV positivestatus may also lead to increased prison sentences in sexual assault cases. In
Commonwealth v. BoddB/ positivepositive man was convicted of rape dfill and sentenced
to five years in prison when for anally raping higedsld cousirt’® The boy lateravealed the
events to a doctor after discovering that hédhagpositive®”°On appeal, the defendant argued
that at sentencing the judge impropmhsidered the fact that the defendant knelWi¥is
positivestatus when he raped the B8y.he Appeals Court of Massachusetts rejected this
argument, agreeing with the sentencing judge that although it could not be proven that the
defendant transmittedYAto his cousin, the fact that he committed a sagsallt with knowledge
of hisHIV positivestatus was a valid consideration during sentéficing.

Important note: While we have made an effort to ensure that this information is cueréaw, it

alwag changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, should not be used
as a substitute for legal advice

577|d.

578No. 02P-536, 2003 WL 22087552, at *1 (Mass. App. Ct. Sept. 9, 2003).
579|d. at *1.

580]d. at *3.
581](.
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Michigan Statute(s) that Allow forCriminal Prosecution based on HIV Status:

MicH.CoMP. LAWSANN . §333.5210

Knowledge of AIDS or HIV infection,; sexual penetration as a felony

(1) A person who knows that he or she has or has been diagnosed as havi
acquired immunodeficiency syndrome or acqumiradnodeficiency syndrome
related complex, or who knows that he or she is HIV infected, and who enc
sexual penetration with another person without having first informed the ott
person that he or she has acquired immunodeficiency syndromeext acquir
immunodeficiency syndrome related complex or is HIV infected, is guilty of
felony.

(2) As used in this section, "sexual penetration” means sexual intercourse,
cunnilingus, fellatio, anal intercourse, or any other intrusion, however slight
pat of a perso@ body or of any object into the genital or anal openings of
another persd® body, but emission of semen is not required.

MicH.CoMP. LAWSANN. §333.11101

Donation or sale of blood or blood products, knowledge of positive HIV tes.

An indvidual shall not donate or sell his or her blood or blood products to a
bank or storage facility or to an agency or organization that collects blood ¢
products for a blood bank or storage facility knowing that he or she has tes
positive fo the presence of HIV or an antibody to HIV. A blood bank or othe
health facility to which blood or blood products is donated in violation of thit
section immediately shall notify the local health department of the violation
local health facility Wwimmediately proceed under part 52.

Engaging in sexual intercourse without disclosing HIV status can lead to felony charges.

In Michigan, it is a felony punishable by up to four years inipasoeson is awarthat she/he is
HIV positiveand engages in oOsexual penetrationo with
status?®*°*®3Neither the intent to transmit HIV nor actual transmission is required.

582MICH. CoMP. LAWSANN. 8777.18 (20L4) (categorizing sexual penetration with an uninformed partralaszsiH
peison felony). For information on minimum sentences, consult sentencing instri&fion2aSee al§377.22
(outlining offense variables as they apply to different offense cat€ga@i@s}i49a (204) (providing a point system
for each offenseaviable)§777.61204) (providing minimum sentences &tass F felonieBut sdd.B. 6328, 95th

Leg., 2010 Reg. Sess. (Mich. 2010) (proposing to require definite terms of imprisonment and repeal portions of
Mi chi gands sent e isstilumder rgviewdge a@lbbcHGaNSSENTENGING GUIDELINES MANUAL
(2013)available latttp://courts.mi.gov/education/mji/Publications/Documentsfsganual. pdf.
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Mi chi gan def i nes 0 swwagnaladx dpex,amltsexpapdyother 6 as peni
intrusi on, however slight, of any part of a p
openingsoh not her p¥The emisdian ofs@meryis not requitethe use of condoms

or other protection during sexd penetration is not a defense.

The only defense to prosecution I\ positivepersons disclose their HIV status to sexual

partners before engaging in sexual penetration. However, the disclosure of HIV status during

private, sexual activities rbaydifficult to prove without witnesses oruwtoentation, and evidence
often rests on the testimonies of thePepperties
v. Flynna former lover of adIV positiveman testified that she engaged pratected exual

intercourse with him and he failed to inform her dfihispositivestatus® The man tegted that

he informed the complainant of his HIV status before they engaged in sexual intercourse and that

he wore a condorf.He further argued théte testimony of a second woman with whom he had

sexual intercourse was inadmissible under the Michigan Rules of E¥itenceurt of appeals
upheld the trial courtds ruling that the seco
to show hat [the] defendant intentionally failed to disclose his HIV status as part of a scheme, plan,
or system o%Intdeseisitugtions, theraaretinhaent problems when the only

evidence available is the testimony of the parties.

Despiteitsp@nt i al to criminalize safe sexual pract.i
survived legal challesdbat it is unconstitutionally overbr&dth People v. Jerserentally

impairedHIV positivewoman received three concurrent prison termsoofeéars and eight

months to four years after she engaged in unprotected sex with a man on thre€*6Grasions.

appeal, the defendant argued that the statute failed to differentiate between consensual and
nonconsensual intercourse, and would seem to téquirgpe victims inform their attackers of

their HIV status??

The Court of Appeals of Migjan rejected this argument, finding that the defendant did not have
standing to challenge the statute on such grounds because her case did not involueaforced sex
intercours€®The court found that the defendahsext 6s act
without disclosing her HIV status was clearly encompassed by the language of*fi&statute.

583MICcH. COMP. LAWSANN. §333.5210(Xp014)See also Doe v. JoBa3dA.Supp. 1382 9B3W.D. Mich. 1993)

(finding that a womanos claims for negligent or fraudul
(1) that he was HIV positive, (2) that he was suffering frometldéd symptoms, or (3) that a prior sex partner was

HIV positive).

584MICH. CoMP. LAWSANN. 8333.5210(2).

585|d_

586No. 199753, 1998 WL 1989782, at *1 (Mich. Ct. App. Sept. 25, 1998).

587|d_

88| d.( ex pl ai ning defendantds assertion that the testimony
that such evidence is inadmissible under Mich. R. Evid. 404(b)).

589|(d.

590See, e.g., People v. 9869¢V.2d 748, 759 (Mich. Ct. App. 1998nNo. 199753, 1998 WL 1989782, at *4.

591564 N.W.2d 192, 194 (Mich. Ct. App. 19&&ated in part, apeeigdlin partd?is N.W.2d 552 (Mich. 1998),

remandedb®6 N.W.2d 748 (let. Ct. App. 1998).

592JenseB86N.W.2d at 751.

593|d. at 752.

594]d.at 751.

Center for HIV Law and Policy 108



Michigan| 2015

court further rejected Bahésdehenfianméd pBagtme
unconstitutional due its lack of a clear intent requiréthent.

Looking to the reasoning of the Michigan legislature, the court held that the statute required only a
general intent to engage in sexual penetration whitettatisclose HIV stateSAn HIV

positiveperson who fails to disclose her/his status could be considered grossly negligent because
nondi scl osur e c¢ o ufdrtkder dissemipatica of la lethal, mcuralhealisease in order to
gratifythe sexualr ot her physi cal pl easu¥es of the alr.e

The MichiganGor t of Appeals rejected another consti:t
disclosure laws People v. Flydiscussed abov8T he def endant argued that
uninfro med partner | aw was unconstitutionally ovVe
penetrationd included act®Theicouit®udthahthet coul d n
defendant had no basis for challenging the scope of the law becaisadhatchad engaged in
unprotected sexual intercourse, whi ¢Thewas oc!l
defendant was sentenced to two concurrent terms otwortg fortyeight months in prisdfft

Several otheHllV positiveindividualsn Michigan have been prosecuted for engaging in sexual
intercourse whout disclosing their status to partners:

1 In August 2012, a 3&arold man was charged with sexual penetration with an uniformed
partner after he allegedly failed to tell his lseattaer that he waHlV positive®?

1 In August 2012, a 32arold man was arrested for allegedly lying to his partner about his
HIV positivestatug®

1 In September 2012, aarold man was charged with two counts of sexual penetration
with an uninforme partner for allegedly sexually assaultingSyearolds®**He had

595]d.at 75256.

596]d.at 755.

597|d.at 754.

598 FlynnNo. 199753, 1998 WL 1989782, at *4.

599]d. at *3.

600|d_

601]d. at *1.

602Mark Ranzenberge&laréArea Man Accused of Failing to Inform Partn@HafMDENING SUN, Aug. 27, 2012,
available fattp://www.themorningsun.com/article/20120827/NEWS01/120829779/clare
%C2%AD%E2%80%90ar86C2%ADY%E2%80%90mnC26AD%E2%80%90accused
%C2%AD%E2%80%906%6C 2%AD%E2%80%90failirh C2%ADY%E2%80% 90t C2%AD%E2%80%90inform
%C2%AD%E2%80%90partnésC2%ADY%E2%80%90686C2%ADY%E2%80%90hiv

603H|V -Infected Man Lied to Sex Paf@e TV, Aug. 17, 2012ayailable lattp://mww.woodtv com/news/local/kent
county/hivinfectedmanliedto-sexpartner.

604 John Countd{1V -Positive Ypsilanti Man Charged With Sexually Assaulting TworMBENi&RBORNEWS
Sept. 22, 201ayailable lattp://www.annarbor.com/news/crime/hipositiveypsilantimanchargeevith-sexually
assaultingwo-morevictims/.
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been charged previously in August 2012 wi:"
charges including one charge of exposingipeatd | d mal e v¥ctim to HI

1 In December 2011, &HV positive manwasartee d after tell ing pold.
out to intentionally i®hfect as many peopl

1 In November 2010, a man was charged with two felony counts of sexual penetration of an
uninformed partner for allegedly haviexgwith two women withoutsttlosing his HIV
statug?’

1 In People v. SelerangdV positiveman received 108 to 240 months in prison for
criminal sexual contact and a concurrentmorgh sentence for sexual penetration with
an uninformed partner aftez Bexually assaulted a woman in her@eep.

1 In People v. ClayamiilV positiveman received forgight months to fifteen years in
prison after he allegedly engaged in unprotected anal and oral sex with a man without
informing the man of his HIV stat®*

1 In September 2008, BtV positivanan was charged with four counts of engaging in
sexual penetration with an uninformed partner when he allegedly had sex with two women
without disclosing his HIV statii%.

1 In December 2008, a-$6arold woma pleadedyuilty for failing to inform several sexual
partners that she wHl$V positive®* She was sentenced to seityht days in prison for
time already served and five years probb&titme woman was arrested again after
allegedly violatirfier probation for eraging in sex work and associating with a known

felon®

1 In November 2009, a 3®karold man was arrested after allegedly engaging in unprotected

605|d.

606 M. Alex JohnsomMichigan Man May Have Intentionally Infected HundreN8®iNerY Dec. 30, 201ayailable
athttp://usnews.nbcnews.com/_news/2011/12/30/983328ithigarmanrmayhaveintentionallyinfectedhundreds
with-hiv.

607 isa LaPlanté]lV -Positive Man Charged With Having Sex, Not Telling Parmastoostaias. 15, 2010.
608No. 273410, 2008 WL 902287, at *1 (Mich. Ct. App. Apr. 3, 2008).

609No. 230328, 2002 WB1058331, at *1 (Mich. Ct. App. Sept. 13, Z¥tEncing modified after new senteincing hearing
No. 245260, 2004 WL 895857 (Mich. Ct. App. Apr. 27, 2004) (affirming the new sentene@bf fadyths to
fifteen years in prison).

610Montcalm CouMign Faces Charge of Not Disclosing HIV Infection to BewPartneiSept. 5, 2008, available at
http://www.mlive.com/news/grandapids/index.ssf/2008/09/montcalm_county_man_faces_char.html.

611Rex Hall JrKalamazoo Woman with HIV is the Ssoonm Face Charges Within gMosittazoo GAZETTE
(Michigan), Oct. 8, 2008vailable at
http://www.mlive.com/news/kalamazoo/index.ssf/2008/10/kalamazoo_woman_with_hiv_is_tiSkeerdi&ex

Hall Jr. Woman Spared More Jail Time in HIMIGasecom, Dec. 10, 2008yailable at
http://www.mlive.com/news/kalamazoo/index.ssf/2008/12/woman_spared_more_jail_time_in.html.

612Hall, Woman Spared More Jail Time in HIV Case

613 ynn TurnerKalamazddan with HIV Who Had Sex with Unwitting PartnersiGetsvabo GAZETTE
(Michigan), Feb. 3, 20@%ailable at
http://www.mlive.com/news/kalamazoo/index.ssf/2009/02/kalamazoo_man_with_hiv_who_had.html.
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sex with a teenage girl without informing her that hielliWgsositive®™* After entering a
guilty plea he was semced to ninenonths imprisonment with credit for 152 days, three
years of probation, and a $1,250%mhe.

1 InJuly 2009, adlV positive woman employed at a sex club was arrested for engaging in
sexual penetiah without disclosing her HIV stafifiShe wa sentenced to sixteen
months to twenty years for failing to disclose her HIV status and for drug &ffenses.

1 In February 2009, a-26arold man was sentenced to two months in prison after he
failed to disclee his HIV status to several sexual paftfiers.

1 In March 2010, a 5#arold HIV positive woman was arrested and charged under
Mi chigands uninformed partner | aw after s
without disclosing her HIV statissher partnet®

HIV positive blood has been considereda h ar mf u | bi ol ogical substan
bioterrorism laws.

HI'V positive blood is a considered a ohar mful
bioterrorism law&’and exposing others to HIV positive blood may increase prison sentences for
asault or may be prosecuted as a crime of its own.

Enhanced sentences for blood exposure are possible regardless of whether HIV infection was
possible under the circumstance®dople v. OdamHIV positive inmate was convicted of three
counts of assdt when he allegedly punched and spat on corrections officers during an aftercation.
Because he was bleeding from the mouth during the %¥&sadlhecause his saliva containing

614Kelly DameMan Charged in AIDS Case SeMeanged DALY NEwS Nov. 18, 200@vailable at

http://ww w.ourmidland.com/police_and_courts/article_e2dc8Bot51aebeabh61226b1f642.html.

615]d.

616U S : Mi chigan Strip Club DmegosueyUpdate®d|l eads O6No Contestd
CRIMINAL HIVTRANSMISSIONBLOGSPOT.COM, July 14, 200@yailable at

http://crim inalhivtransmission.blogspot.com/2009/0 7highigarstrip-club-employegleads.html.

617|d_

618 Turner,Kalamazoo Man with HIV Who Had Sex with Unwitting Partners Gets Jalil

619Mark Ranzenberg&psebush Woman Faces Prison on HMdEhamgeSUN (Mount Reasant, Ml), May 1, 2012,

available fattp://www.themorningsun.com/article/20100310/NEWS/303109978/roselmmhanfacesprisonon-

hiv-charge.
620See generally Peopley. Odotn0 N. W. 2d 557, 562 ( Mi <nfected Bldod is@hpapr. mf2u0l0 7 )
bi ol ogical substance,® as defined by [Mich. Comp. Laws

organism that contains a Vvir usseedbadaH. Cove.hawsApN.8ad or caus ¢
750.200(g) (2080 ) (def i ni ng 0 har mfabécterinjvious, orgther mitroorganibnsdrtaxicc e 6 as 0
substance derived from or produced by an organism that can be used to cause death, injury, or disease in humans,

animals, or plants. d).
621740 N.W.2d at 560.
622]d.at 561.
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bl ood was deemed a oharmful bilawsPipespitting subst a
incident led to an increased sentence of five to fiftee¥{ears.

The defendantds appeal was the first opportun
whet her the blood of an indivildubailolwigihc aHl Vs wk
under state sentencing guidefifi€elying on a statement from the Centers for Disease Control

(0CDC¢6) website that HIV can be transmitted v
positive bl ood iusbsa amhceer, df wls hitolcoagi dslprsead o
ani mal s, *Tohre pnhaanndtss .edl evated sehhtencing was t he

Odonfiailed to address how state sentencing laws could apply to HIV positive individuals who act in
seltdefense during aitexcation, or who have no knowledge or intention of exposing another to

HIV. The ruling leaves open the possibility that HIV positive persons will be prosecuted for
unintentional blood exposures that occur when they are attacked by others or arfeggvistms o

guard misconduct. The defendar®@donaenied that he initiated the altercation or that he spit at

the officer$? Although the defendant did have a bloody mouth after his altercation with prison
guards, the court did not discuss how he recas/agunies>

I n 2010, another HIV positive man was charged
biting his neighbor during an altercatidim People v. Alf¢nthe defendant was charged under
bioterrorism | aws cdarmaful biadogitalsgbstanfepi.e. HI¥Y efected on o f ]
blood, with the intent to frighten, terrorize, intimidate, threaten, harass, injure, or kill any person . . .

. ¥There was no evidence that the defendant was bleeding from the mouth at the time of the bite
that he intended to transmit HIV, or that he exposed his neighbor to anything I3&it saliva.

This initial charge disregarded the factthtate CDC has concl uded that ¢t
possibility that HIV could be transmitted through &%itde CDC has also concluded that

623|d.at 56162.

624]d.at 560, 56&ee albbcH. Comp. LAWSANN. 8777.31(1b) (2013 (imposing twenty additional sentencing points
for exposures to harmful biological substances).

6250dom740 N.W.2d at 561.

626|d.at 56162.

627|d. at 562.

628|d.at 561.

629|d. at 56067.

630People v. Allélo. 20094960 (Macomb County Ct. Mich. Cir. Ct. June 2, 2@digble at
http://www.hivlawandpolicy.org/resources/view/517.

632|d. at *6;see aldbicH. Comp. LAWSANN. §750.201j1)(a) (204) (making illegal to possess a harmful biological
substance).

633Allen No. 20094960 at *6.

634CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk EstimateéerAct Probability of Acquiring HIV
from an Infected Source, by Expdqdute 20} 4vadble aittp://www.cdc.gov/hiv/policieslaw/risk.html (last
visited Dec. 3204).
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spitting alone cannot transmit HIV, and that there is no documented case of transmission from an
HIV -infected person spitting on another pefson.

The Macomb County Circuit Court dismissed the bioterrorism charge as utifolrelgithg on a

statement from the CDC, the court acknowledged that contact with saliva, tears, or sweat has never
been shown to result in HIV transmissiérlowever, the court also cit®donand confirmed that

HIV-i nfected blood issbatanhaedmfuhdei Sugwhdgeabi ot e
Allendid nothing to remove the risk that an HIV positive individual can be arrested and charged as a
obioterroristdé under Michigan state | aw, it d
positive persons for spitting and biting.

HIV positive status can be considered a factor in sentencing.

Under Michigan state law, a sentencing court may go beyond sentencing guidelines and impose a
minimum sentence above what is recommended if thexgbstantial and compelling reason to do

s0%*In the past, this puision of state sentencing guidelines has lead to increased sentences where
sexual assault victims are exposed to or infected with STls, sucii‘amHiedple v. Haldees

Michigan Courbf Appeals affirmed the eighty to 120 month sentence lef\th@ositive
defendantds conviction for s%%Xheeolrtstatedtrat r at i on
because the defendant did not tell his partner about his HIV status, which résantadigsion

of the virus without her knowledge, sekie d bot h t he oOpotential expo:
through the innocent transmission by t#e vict
The court found that these facts were suffitteuphold a sentence of twice the standard ¥dnge.

Donating blood or blood products whileHIV positive is a criminal offense.

The Michigan Public Health Code prohibits individuals who are aware thaethestédpositive

for HIV from donating oselling blood or blood products (plasma, platelet$;“éeither the

intent to transmit HIV nor actual transmission is required. Disclosure of HIV status before blood
sales or donations is not a defense on the face of the statute. If an indiviésahisdkaw,

635CTR. FORDISEASECONTROL & PREVENTION, HIV Transmission, Cayet HIV from being spit on or scratched by an HIV
infected perd@ept. 232014 pvailable fattp://www .cdc.gov/hiv/basics/transmission. htffdst visited Dec, 2014).

636 Allen No. 20094960 at *7.

637]d. at *5.

638]d. at *45.

639MICH. CoMP. LAWSANN. 8769.34(3(2014, limited on constitutional groRaedpleyw. Coiép N.W.2d 377 (Mich.

Ct. App. D06).

640See, e.g., People v. GRes@31427, 2004 WL 2625034, at *2 (Mich. Ct. App. Nov. 18, 2004) (citing the trial court,
whi ¢ h s t[fflurther,calthoughepbintsdwvere scored for bodily injury requiring treatment, the guidelines do not take
into account the extent of injury to this victim of the transmission of disease. In this case, the victim contracted
HumanPapilloma Virus (HPV), a disease that potentially mayeatsal cancérn t h e Péoplé wCastro 6 ) ;
IsaquirréNo. 242134204 WL 737489, at *2 (Mich. Ct. App. Apr. 6,
departure on the fact that defendant, who has a sexually transmitted disease, exposed the victim, her mother, and her
sister to the disease. d).

6412003 WL 2213828at *1 (Mich. Ct. App. 2003).

642|d.at 3.

643|d. at 4.

644MICH. CoMP. LAWSANN. 8333.1110(2014.
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her/his local health department will be notified immediately, and she/he she may be declared a
health threat to othe?¥$.The health department may send the individual an official warning,
requiring that she/he participate in mandatory edngatbgrams, or take legal action iHhé
positiveperson continues to expose others to V.

Important Note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuraayfoirthation provided. This

information may or may not be applicable to your specific situation and, as such, should not be used
as a substitute for legal advice

645]d; See al§833.5201(Hf(2014Y def i ni ng a 0 he al individuallwhodsaatcarrierdthahab er s 6 as
demonstrated an inability or ufimgness to conduct himself or herself in such a manner as to not place others at risk

of exposure to a serious communicable disease or infeci
646 MicH. COMP. LAWSANN. §333.52032014outlining the procedure for issuing a health departmenhgvaaiice);

see alg833.520%2014)outlining court proceedings that may result from refusing to comply with health department
warnings).
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Minnesota Statute(s) that Allow for Criminal Prosecution based on HIV Status:

MINN . STAT. 8§609.2241

Knowing transfer of communicable disease

Subdivision 1.Definitions. As used in this section, the following terms have the
meanings given:
(a)0Communicable diseagneans a disease or condititat causes serious
illness, serious disability, or death; the infectious agent of which may p:
be carried from the body of one person to the body of another through
transmission.
(b) dDirect transmissi@means predominately sexual or blomthe
transmission.
(c)0A person who knowingly harbors an infectious agefiets to a person
who receives from a physician or other health professional:

(1)advice that the person harbors an infectious agent for a
communicable disease;

(2)educationahformation about behavior which might transmit th
infectious agent; and

(3)instruction of practical means of preventing such transmissiol

(d)oTransfed means to engage in behavior that has been demonstratec
epidemiologically to be a mode of direstdmission of an infectious agent
which causes the communicable disease.

(e)oSexual penetratiOmeans any of the acts listed in section 609.341,
subdivision 12, when the acts described are committed without the use
latex or other effective barrier.

Subd. 2.Crime. It is a crime, which may be prosecuted under section 609.17,
609.185, 609.19, 609.221, 609.222, 609.223, 609.2231, or 609.224, for a per:
knowingly harbors an infectious agent to transfer, if the crime involved:
(1)sexual penetrati with another person without having first informed tr
other person that the person has a communicable disease;
(2)transfer of blood, sperm, organs, or tissue, except as deemed nece:
medical research or if disclosed on donor screening forms; or
(3)sharing of nonsterile syringes or needles for the purpose of injecting

Continued on the foll owi
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Subd. 3.Affirmative defense.lt is an affirmative defense to prosecution, if it is pro
by a preponderance of the evidence, that:
(2)the person who knowingly harbors an infectious agent for a communic:
disease took practical means to prevent transmission as advised by a phy
other health professional; or
(2)the person who knowingly harbors an infectious agent for a comraunic.
disease is a health care provider who was following professionally accept
infection control procedures.

Nothing in this section shall be construed to be a defense to a criminal prosecuti
does not allege a violation of subdivision 2.

MINN . STAT. §609.341

Definitions

Subd. 12Sexual penetrationoSexual penetrati@means any of the following acts
committed without the complain&ntonsent, except in those cases where consent
a defense, whether or not emission of semen occurs:

(1)sewal intercourse, cunnilingus, fellatio, or anal intercourse; or

(2)any intrusion however slight into the genital or anal openings:
(i) of the complainadi body by any part of the a@dyody or any object used b
the actor for this purpose;

(ii) of thecomplainar@é body by any part of the body of the complainant, by &
part of the body of another person, or by any object used by the complaina
another person for this purpose, when effected by a person in a position of
authority, or by coercion, oy inducement if the child is under 13 years of ag
mentally impaired; or

(ii) of the body of the actor or another person by any part of the body of the
complainant or by any object used by the complainant for this purpose, wh
effected by a persama position of authority, or by coercion, or by induceme
the child is under 13 years of age or mentally impaired.

HIV status must be disclosed to senal partners and condoms or other protection must be
used during sexual activities.

In Minnesota, HIV positive persons must disclose their HIV status to sexued.gaisne
criminal of fense f or anoyr sion dihvei d wa le cvih oo uksn cavgie
communicable disease (i.e., HIV) to engage in sexual penetration with another person without first
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informing that person that she/he carries that infecigeist’’ This offense may bealged as
assault (of the first, second, third, fourth, and fifth degrees), attempted assault, murder (first or
second degree), or attempted muféiBotential prison sentences depend on the offense charged.
However, if aiIV positiveperson violates the statute on multiple occasions, consecutive
sentencing is possibfe.

Neither the intent to transmit HIV nor actual transmission is required for pros&tution.

Under the statute, af Do edseme aricandition theat causes sedosse 6 i
illness, serious disability or death; the infectious agent of which [(i.e., HIV)] may pass or be carried
from the body of one person to the body of amath t hr ough d i®0eDdtr etcrtans mi s
transmi ssiasn 00 prse coemhl bnidedtleol ryn e t r &4Tteneims si on. 0
Ot r ansf e redgagmm behavior dhat bas been demonstrated epidemiologically to be a mode
of direct transmission of an infedciThuslys agent
the wording oflte statute, prosecution for violation of law is limited to activities that are known to
transmit HIV®>*

An individual Oknowingl yo6 h(d)rskadvises bya phydiciarfoe ct i o
health professional that she/heldwais an infectious agent, (2) receives educational materials about
how the infectious agent is transmitted, and (3) is instructed on how to prevent transmission of the
infectious ageAt:

It is a defense to prosecution under thiststétaondoms, deal dams, or other latex barriers are

used during sexual intercolirsk.is also a defense if HIV status is disclosed to sexual Fartners.
However, it should be noted that the disclosure of HIV status or the use of condoms or other
protection during prite, sexual actiiegs may be difficult to prove without witnesses or
documentation. Finally, an HIV positive individual may have a defense to prosecution if she/he can

647MINN . STAT. 8609.2241(2)(12014).

64888609.17609.18819(2014)609.2242231(2014)609.224£241(2§2014)

649 Appendix to Minnesota Sentencing Guidelinksnat. STAT. ch. 244 App. VI.

650Se®MINN . STAT. §609.22411)d).

650Se®MINN . STAT. §609.22411)d).

6518609.2241(13).

6528609.2241(1Bf.

653§609.2241(19}.

64|d; It i s important to note theatfiMiesnesetxa@d @emmumiada
listed iNMINN . STAT. 8609.341(122014) Under t hat section, the term O0sexual
that pose no risk of HIV transmission. This definition is cited by many other statisesu@leassault and aggravated

sexual assault statutes) and is overly broad for the purposes of the communicable disease statute. It was perhaps a

|l egi sl ative oversight to include the entecificalyrbtesf i ni ti on
that only behavior known to transmit an infectious agent may be prosecuted and the use of latex barrier protection is an
affirmative defense. This suggests both that it was not the intent of the legislature to prosecute sexbal activities t

not known to transmit an infectious agent and that the
Mi nnesotaf6s communicable di sease statute.

655Se8609.2241(19)

656§609.2241 (18}

6578§609.2241 (2.
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prove that she/he took practical means to prevent HIV transmission as advised byia docto
health care professioffl.

Prosecutions under Mi nnesotads communi cabl e d

1 In March 2010, a A&arold, HIV positive man was charged with thedree assault
after he engaged in sexual intercourse with two men withosirtisis HIV statu$?
At least one of the men tested positive for HIV, but such information is not relevant to
prosecutiofi®

1 In October 2009, an HIV positive man pleaded guilty to intentionally inflicting or
attempting to inflict bodily harm on anotheisfemeanor assault in the fifdgree) and
was sentenced to ninety days in jail after he had unprotected sex with a woman without
disclosing his HIV statfs.

HIV positive persons are prohibited from donating their blood, organs, semen, or body
tissues.

Mi n n e s omunicalsle disease statute also prohibits HIV positive persons from transferring
their blood, semen, organs, or body tissues to Bf¥drs.intent to transmit HIV nor actual
transmission is required for prosecution.

It is not a violatiowf the statute if (1) the transfer of blood, semen, organ, or tissue was deemed
necessary for medical research, or (2) the HIV positive individual disclosed his/her status on
donation forms before transferring the bodily fluids or ti¥3ues.

In State Rick the Supmae Court of Minnesota affirmed that this subsection does not apply to

sexual condué®.In 2009, Rick was charged with attempteebfagtee assault in violation of

MINN . STAT. 609.2241, subdivision 2, for engaging in unprotected consexgabactivity with a

partner on multiple occasidfSThe State argued that Rick had either violated subdivision 2(1) by
engaging in osexual penetrationdéd without disc
2(2) by transferring sperm to péstner during the relevant sexual corfuct.

At trial, the jury found Rick not guilty of violating subdivision 2(1), but guilty of violating
subdivision2(2f’The court of appeals reversed Rickos ¢

658§609.2241(3

659Vince TussHIV -positive man charged withSaasaliie. (Minneapolis), Mar. 25, 20&a0ailable at
http://lwww.startribune.com/local/minneapolis/89022527.html.

660|(d.

661 Minnesota Man Receives 90 Days in Jail for Allegedly Exposing Raim@ct@8]12009%vailable at
http://www.poz.com/articles/duluth_hiv_exposure_1_17491.shtml.

662MINN . STAT. §609.2241 (2.

663|d_

664State v. RicB35 N.W.2d 478, 487 (Minn. 2013).

665|d. at 481.
666]d.

6671d.
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only applied tonedical procedur&8The State appealed this reversal, arguing that subdivision 2(2)
ocriminalizes sexual condd®®t that involves th

In making its determination, the Supreme Court of Minnesota looked to the relevant legislative

histoly of the communicable disease statute and noted that the exemptions provided in subdivision
2(2) pertain solely to osituations °PInlghil vi ng
of the foregoing, the c eswnmytto theahhtidn ot eéxchangedos u b di v
value of 6blood, sperm, organs, or tissue, ex
di sclosed on do®%for screening forms. 86

Sharing needles or syringes may lead to criminal penalties.

It is unlawful folan HIV positive individual who is aware of her/his status to shastenibs
needles or syringes for the purpose of injecting®Ngither the intent to transmit HIV nor
actual trasmission is required for prosecution.

Al t hough di svctatesdoisexgal partnerOngy prelvent prosecution, on the face of the
statute it is not a defense if HIV status is disclosed before sharing needles witi another.
Prosecution for HIV exposure may thus result even if an HIV positive person sharesviameedle
another individual fully aware of her/his HIV status and understands the risk to HIV exposure.

HIV positive status results in enhanced prison sentences feex offenses.

Under Minnesotads sentencing guenceghbnwhais, a de
recanmended if aggravating circumstances make her/his conduct more serious than the conduct
normally involved in the commission of the offéfige. def endant 6s exposure o
victims to sexually transmitted infections or H¥/lie®en used as a justification for elevated prison
sentence¥?

668|(d.

669]d.at 48182.

670|d. at 482485.

6711d.at 486

6728§609.2241(2)(3

673|d_

674MINN . STAT. §244.1{2014).

675See Kilcoynev.,Statt 44 N. W. 2d 394, 397 ( Mi nn. 1984) (finding dei
sexual assault victim was one of several aggravating factors justiguatedrsehtenc&tate v. Van882 N.W.2d

679,68485 ( Minn. Ct. App. 1986) (finding that the trial <co
the defendantdés transmission of pudvdted senténcState v.dayldr vener e
No. C38874, 1988 WL 75555, at *2 (Minn. Ct. App. June 26, 1988) (affirming an elevated sentence based partly on
defendant ds tr ans mi sS3tateorrBanid. CH41491 M 896 WI 1180221 abkBrn.iICc t i m) ;

App. Mar. 21, 1995) (finding the defendantds transmissi
aggravating factors justifying an elevated sentence).
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HIV positive criminal defendants may receive enthaeogences regardless of whether they

transmit HIV to sexual assault victifik Perkins v. Staeaman with AIDS received the statutory
maximum of thirty years in prison for a sexual assault, three times higher than the sentence
recomnended by guidelin®$At the time of trial, it was not made public whether or not the

woman involved was infected with HIV, but such facts were not netmste enhanced

sentencin® The trial judge r éthenrokttedacetohthistearth iftheccoul d n
was a more devastating offense to a victim than being sexually assaulted by a person.with AIDS

The victim of this offense will nkmow for several months whether or not she contrietdd|V

vi ris. o

Note on civil commitment: Under the civil commitment laws of Minnesota, an individual found

to be O0sexually dangerous, 6 having & Osexual
dangerousdéd can be i netepiotect the pablioysaféiblewfYorkState by t h
has attempted to use a similar law to impose further punishments for HIV éXpo20€8, a

civil commitment proceeding was initiated against an HiW@aosan ifn re Civil Commitment of
Ren2?Renz appealed his commitment for being 0me
he was mentally ill he was not dangerous and his commitment should only be for his mental
ilness®*To be clmasmstidlile ialsl cand dangerous, 6 an in
a oclear danger to the safety of othersdé beca
attempting to cause serious physi cbkelihdodar m t o
that the person will engage in &%Rewmcontandealbl e o
that there was no clear and convincing evidence that he engaged in any act causing or attempting to
cause physical harm to anofffer.

The courtfound that because he knew his HIV positive status and engaged in unprotected sexual
activity, Renz had committed o0an overt act <ca
a n o t *¥While titere was no evidence of a specific sexual partner or ofstapcetected

sexual conduct, the court relied on medical testimony reasoning that Renz must have engaged in
unprotected sex because he had contracted gonorrhea an@®§yhhilisurt also noted that

though earlier case [amhW positivedndividoad tvho interidedtor i s k p
have intercourse with others without advising them of his HIV status should [be] addressed by the
Heal th Threat Procedures Act, rather than ciyv

676See State v. SepadRyN.W.2d 93, 1M1 (Minn. Ct. App. 199@&ffirming a triple departure from the

recommended sentence for criminal sexual conduct where defendant knew he was HIV positive while sexually abusing
two boys).

677Perkins v. Std89 N.W.2d 678, 685 (Minn. 1997).

678Perkins559 N.W.2d at 682, 684.

679]d. at 684.

680MINN . STAT. 8§§253B.18§2014)253D.012014).

681Sedlew York section.

682|n re Civil Commitment of RenA08898, 2008 WL 4706962 (Minn. Ct. App. 2008).

683|d.at *1. It should be noted that there are stark differences between civil coexmit f or bei ng Oment a
civil commitment for being omentally ill and dangerous.
the procedures for being dischar§@idN . STAT. 88§ 253B.09, 253B.18 (2014).

684MINN . STAT. § 253B.02{) (2011

685Renz2008 WL 4706962, at *2.

686]d. at *3.
687](d.
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preclude civitommitment if other requirements of the law weré®*hiegre, the court found that
due to Renzds sexual hi story, he met the requ
dangerou¥?

Note on coercionrUnder Mi nnesota vi ct icoescédintoisexwdrksby | a ws ,
another person may pursue a civil action against thatffseri. dence of ocoer ci on
cexploiting HIV status, particularly where the
expoSure. o

Important note: While we hae made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, shaidddhot be
as a substitute for legal advice.

688|d.at *4 (citingn re Stilinovi&y9 N.wW.2d 731,736 ( Mi nn. Ct . App. 1992) (finding
opsychopathic personalityd st aHIVpositivedeferplantfalgditoiskove f or c i
concern for the risk of HIV transmission through sexual intercourse)). It should be nbted Bidtnoviste-dates

Mi nnesotafds communicabl e disease and oO0sexually danger o
689]d. at *5.

690MINN . STAT. 8611A.842014).

691§611A.80(2)(222014).
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Mississippi Statute(s) that Allow for Criminal Prosecution based on HIV Status:

Miss. CODE ANN . 897-27-14

Endangerment by bodily substance

(1)1t shall be unlawful for any person to knowingly expose anats@m peehuman
immunodeficiency virus (HIV), hepatitis B or hepatitis C. Prior knowledge and willin
consent to the exposure is a defense to a charge brought under this paragraph. A
of this subsection shall be a felony.

(2)(a)A person commits ghcrime of endangerment by bodily substance if the person
attempts to cause or knowingly causes a corrections employee, a visitor to a corre(
facility or another prisoner or offender to come into contact with blood, seminal fluic
feces or safa.
(b) As used in this subsection, the following definitions shall apply unless the conte:
requires otherwise:
(i) oCorrections employ@means a person who is an employee or contracted
employee of a subcontractor of a department or agenaysiBkpfor operating a
jail, prison, correctional facility or a person who is assigned to work in a jail,
or correctional facility.
(i) 0Offendenv means a person who is in the custody of the Department of
Corrections.
(iii) OPrisoned means a persaonfined in a county or city jail.
(c)A violation of this subsection is a misdemeanor unless the person violating this ¢
knows that he is infected with human immunodeficiency virus (HIV), hepatitis B or
hepatitis C, in which case it is a felony.

(3)Any person convicted of a felony violation of this section shall be imprisoned for
less than three (3) years nor more than ten (10) years and a fine of not more than -
Thousand Dollars ($ 10,000.00), or both.

(4) Any person guilty of a misdemeaviolation of this section shall be punished by
imprisonment in the county jail for up to one (1) year and may be fined One Thous:
Dollars ($ 1,000.00), or both.

(5) The provisions of this section shall be in addition to any other provisions of law 1
which the actions described in this section may be prosecuted.
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ﬁmss CODE ANN. §41:232 \

Violating lawful order, life-threatening communicable diseases

Any person who shall knowingly and willfully violate the lawful order of the county, distric
date health officer where that person is afflicted withthrgtening communicable disease ¢
the causative agent thereof shall be guilty of a felony and, upon conviction, shall be puni
fine not exceeding Five Thousand Dollars ($ 5,000®0)neprisonment in the penitentiary fo
not more than five (5) years, or by both.

. /

A broad range of HIV exposures may result in imprisonment.

In Missisippi, it is a felony punishable by up to ten years in prison and/or a $10,000 fine if an HIV
positive person knowingly exposes another td#IV.

Neither the intent to transmit HIV nactual transmission is required for conviction.

Itisadefensetaposecuti on i f the complainant (1) was
willingly consented to HIV expostiferet while disclosure is a complete defense in Mississippi,
proving disclosure of HIV status during private, sexual encounters Iswliffiout witnesses or
documentation. Whether or not disclosure actually occurred is often open to interpretation and
always depends on the words of one person against another.

Prosecutions under Mississippids exposure st a

1 In February 2014 51yearold HIV positive man was charged with exposing another to
HIV, among other things, after spitting in the face of a police officer during &P Whlst.
an article from the Clarion L edcgeesréerduentdai | i n
which saliva can transmit HIV, it should be
be spread through saliva, and there is no documented case of transmission from an HIV
infected person spitting on another person.

1 InJuly 2013, a 3®a-old HIV positiveman was charged with knowingly exposing a minor

692MIss CODE ANN. 897-27-14(1)(3)(2014.

693|d.

694 Gulfport man charged with exposing offivér @X-tgm, Feb. 6, 2014yvailable at
http://www.wlox.com/story/24656007/gulfpontnanchargeevith-exposingofficerto-hiv; HIV positive man accused of
exposing Gulfport officer durin@_ariest LEDGER, Feb. 6, 2014yvailable at
http://lwww.clarionledger.com/article/20140206/NEWS01/140206019AdBgitivemanaccuse@xposingsulfport
officerduringarrest.

695H|V positive man accused of exposing Gulfport offic€Ldrrong leerestR; CTR. FOR DISEASECONTROL &
PREVENTION, HIV Transmission, Cayet HIV from being spit on or scratched byfectdd erg@ept. 232014

available lattp://www.cdc.gov/hiv/basics/transmission. htiffést visited Dec, 2014).
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to HIV after having sexual relations with-gdd¥old girl®* The man had been released
from prison three months earlier, where he had served-gehwresentence for similar
charge¥”
1 In October2008, a 28earold woman pleaded guilty to knowingly exposing her husband to
HIV after she failed to tell him that she ##é positive®® The woman had allegedly known
she wasilV positivesince 1997, but never told her husband, whom she married® 2003.
Under the terms of her plea agreement, she receivegeartpnison sentence, with nine
years suspended and one year to be served under houS&é\agréstt her t he womand
husband nor her fisgearold s tested positive for HIV, though such fatay po role in a
prosecutiori®*

Exposing prisoners, prison guards, or prison visitors to bodily fluids is prohibited.

Mi ssi ssippi 6s HI V HY pasitiveitmatessvhoahrowioihaervase éxgoset ar g e t
others to their bodily fluids duringhémntations®It is a misdemeanor punishable by up to one

year in jail and/or a $1,000 ffi& a person attemgto cause or knowingly causes a corrections
employee, visitor to a correctional facility, or fellow prisoner or offender to come intevadbntact

her/his blood, seminal fluid, urine, feces, or S8liaviolation of this law becomes a felony,

punishabléy up to ten years in prison and/or a $10,000%ifi¢he charged individual knew that

she/he wa#ilV positive™®

Thi s 0bodi latute may toget adarge elass ospersons beyond prisoners and prison
guardsUnder the terms of this statute, ooffender
of corrections and oprisoner soé “orCadstiomke anyone
e mp | oigcude @y employee of an agency or department responsible for operating a jail,

prison, or correctional facility, or anyone working in these fdtiligsosing visitort these

facilities is also criminaliZ&d.

Neither the intetnto transmit HY noractual transmission is required.

69 JB ClarkTupelo man charged with exposing HNoagaiaL.com, July 13, 2018yailable at
http://djournal.com/news/tupelemanchargeevith-exposinghiv-again/.

6971d.

698 Nicklaus LoveladyVife gets house arrest in Hi®LsageN LEDGER, Oct. 6, 2008vailable at
http://lwww.clarionledger.com/apps/pbcs.dll/article?AID=/20081007/NEWS/810070362/1001/NEWS&nclick_chec
k=1.

699|d_

700|d_

701 |d .

702Miss CODE ANN. §97-27-14(2)2013.
703§97-27-14(4)

704§97.27-14(2).

705§97-27-14(3).

706§97-27-14(2)¢).

707§97-27-14(2)b) ii)(iii).
708§97-27-14(3(b) i).
700§97-27-14(2)4).
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This statute imposes additional fines and prison sentences for offendersiWwhpasiéive

regardless of whether they expose others to a risk of HIV infectidl/ pasitiveoffender will

serveup to ten times more prisontimethatHanV negati ve of fender, even
Substanced6 in question i s ur i msksofHl\ticfescton. or s a

Furthermore, because attempting to expose others to bodilycasst@unishable, it is not a
defense that these substances did not come into contact with another or that HIV transmission was
impossible under the circumstances.

Violating a quarantine order of the health department is a felony.

Imprisonment may rek from violating directions from the state health department. HIV positive
persons may be mandated by the health department to disclose their HIV status to sexual partners
and avoid intravenous drug use.

Under the public health and quarantine lawsssiddippi, the state department of health is

aut hor inesighte &nd control the causes of epidemic, infectious and other disease affecting
the publParhealfthhdés authority includes the p
isolatoorand quarantine, 6 and o0to exercise such phy
department may find necessarltifadaonyt puréshaple ot e ct
by up to five years in prison and/or a $5,000 fine, for arnvindd u a | af f-threatenilgd wi t h
communi cabl e di seaseo6 tstatehealthdepartindntyissued uaderahise a n
authority’*?

Individuals living with HIV in Mississippi should be aware that this public health law hsexcbeen u

to prosecute at least ddB/ positive person for failing to disclose his HIV status to sexual

partners®In 1992, the health department of Mississippi issued a quarantine order &j&inst an
positiveman’*The order stated that due to HI¥ positivestatus,themamposed a ri sk o
to the pdiheiorder farther tequined the man to (1) disclose his HIV status to sexual
partners and (2) abstain from engaging in activities involving the mixture of his blood with the blood
of another (., intravenoudrug use}:® The following year, the man was &tefor violating the

quarantine order after he failed to tell a sexual partner thatHi® \wasitive”’ The man was

convicted and sentenced to five years in gifson.

The only impetus fdhemandés quarantine or déUndavthestermsoposi t i
the order, using protection during sexual intercourse was not a’#efense.

710§41-235(2014.

7118§41-235.

712841-232(2019.

713Carter v. StaB83 So. 2d 1191 (Miss. Ct. App. 1999)
714]d.at 119293.

715|d.at 1193.
716|d.

717|d.
718|d.

719]d.at 119293.
720|d.at 119293.
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Important note: While we have made an effort to ensure that this information is current, the law is
alwgs clanging and we cannot guarantee the accuracy of the information provided. This

information may or may not be applicable to your specific situation and, as such, should not be used
as a substitute for legal advice
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Missouri Statute(s) that Allow for Ciminal Prosecution based on HIV Status:

Mo.REV. STAT. §191.677

Prohibited acts, criminal penalties

1.1t shall be unlawful for any individual knowingly infected with HIV to:
(1)Be or attempt to be a bloodotd products, organ, sperm or tissue dc
except as deemed necessary for medical research;
(2)Act in a reckless manner by exposing another person to HIV withot
knowledge and consent of that person to be exposed to HIV, in one o
following mannes:
(&) Through contact with blood, semen or vaginal secretions in
course of oral, anal or vaginal sexual intercourse; or
(b) By the sharing of needles; or
(c)By biting another person or purposely acting in any other me
which causes the Hiiifeced perso@ semen, vaginal secretions,
blood to come into contact with the mucous membranes or non
skin of another person
Evidence that a person has acted recklessly in creating a risk of infecting an
individual with HIV shall include, batriot limited to, the following:
a.The HIV-infected person knew of such infection before engaging in se
activity with another person, sharing needles with another person, bitin
another person, or purposely causing his or her semen, vaginal secreti
blood to come into contact with the mucous membranes or nonintact sk
another person, and such other person is unaware of thefétiéd
person's condition or does not consent to contact with blood, semen or
fluid in the course of suchtwities;
b. The HIV-infected person has subsequently been infected with and te:
positive to primary and secondary syphilis, or gonorrhea, or chlamydia;
c.Another person provides evidence of sexual contact with thafeidtéd
person after a diagsis of an HIV status.

2.Violation of the provisions of subdivision (1) or (2) of subsection 1 of this st
is a class B felony unless the victim contracts HIV from the contact in which «
is a class A felony.

3. The department of health andiseservices or local law enforcement agency
victim or others may file a complaint with the prosecuting attorney or circuit a
of a court of competent jurisdiction alleging that a person has violated a prov
subsection 1 of this section. Tepartment of health and senior services shall ¢
the prosecutor or circuit attorney in preparing such case, and upon request, 1
to peace officers, police officers, the prosecuting attorney or circuit att@ney,

Continued on the followirga g e é

Center for HIV Law and Policy 127




Missouri| 2015

the attorney general records concerning that geksdhinfected status, testing
information, counseling received, and the identity and available contact informatio
individuals with whom that person had sexual intercourse or deviatateezoaise anc
those individualtest results.

4.The use of condoms is not a defense to a violation of paragraph (a) of subdivisi
subsection 1 of this section.

Mo. REV. STAT. § 565085

Crime of endangering a corrections employ@edefinitionsri penalty

1. An offender or prisoner commits the crime of endangering a corrections employ
visitor to a correctional facility, or another offender or prisoner if he or she attempt
cause or knowingly causes such person to come into contact witkdstooal fluid,
urine, feces, or saliva.

2.For the purposes of this section, the following terms mean:
(1) oCorrections employ&ea person who is an employee, or contracted emplo
of a subcontractor, of a department or agency responsible fongejaiti prison.
correctional facility, or sexual offender treatment center or a person who is a
to work in a jail, prison, correctional facility, or sexual offender treatment cen
(2)0Offenden, a person in the custody of the departmentroéamns;
(3)0Prisoned, a person confined in a county or city jail.

3.Endangering a corrections employee, a visitor to a correctional facility, or anothi
offender or prisoner is a class D felony unless the substance is unidentified in whi
is a class A misdemeanor. If an offender or prisoner is knowingly infected with the
immunodeficiency virus (HIV), hepatitis B or hepatitis C and exposes another pers
or hepatitis B or hepatitis C by committing the crime of endangering aooarrecti
employee, a visitor to a correctional facility, or another offender or prisoner, itis a
felony.

Mo. REV. STAT. §567.020

Prostitution
1. A person commits the crime of prostitution if the person performs an act of
prostitution.

2.Prostituton is a class B misdemeanor unless the person knew prior to performin
act of prostitution that he or she was infected with HIV in which case prostitution i¢
B felony. The use of condoms is not a defense to this crime.

Continued onthefoloy page é
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3.As used in this sectiailV 6 means the human immunodeficiency virus that cause:
acquired immunodeficiency syndrome.

4.The judge may order a drug and alcohol abuse treatment program for any person
guilty of prostitution, either aftieral or upon a plea of guilty, before sentencing. For thi
class B misdemeanor offense, upon the successful completion of such program by
defendant, the court may at its discretion allow the defendant to withdraw the plea ¢
or reverse the vaoll and enter a judgment of not guilty. For the class B felony offenst
court shall not allow the defendant to withdraw the plea of guilty or reverse the verd
enter a judgment of not guilty. The judge, however, has discretion to take irg@atonsi
successful completion of a drug or alcohol treatment program in determining the de
sentence.

Mo. REV. STAT. §558.011

Sentence of imprisonment, term$ conditional release

1. The authorized terms of imprisonment, including both prisoroaddional release
terms, are:
(1)For a class A felony, a term of years not less than ten years and not to exct
years, or life imprisonment;
(2)For a class B felony, a term of years not less than five years and not to exc
fifteen years;
(3)For a class C felony, a term of years not to exceed seven years;
(6) For a class B misdemeanor, a term not to exceed six months;

It is a felony to fail to disclose oneds
defense.

HI

\%

Mi s s o u rexp@sare dthtuté makes it a felony punishable by up to fifteen years in prison, or as

many as thirty years if HIV is transmitted, fddhpositiveperson who knows her/hssatus to
recklessly expose someone, without disclosing his/her status,¢brdaghwith blood, semen, or
vaginal secretions during oral, anal, or vagiridl@ther proscribed contact includes contact of
certain fluids with mucus membranes, biting, and the sharing of'freedles.

The only affirmative defense under this statiftenie has disclosed her/his HIV status to sexual
partners prior to engagiimgsexual condu&t Disclosure of HIV status can be difficult to prove in
court, as the only evidence available is often the word of one party against that of another.

721Mo. REV. STAT. §191.677558.0112014.
7228 191.677.

2Statev. Wilson 256 S. W. 3d 58, 64 (Mo. 2008) (statishgis t hat
HIV positive is reckless [and subject to prosecution] if he has sexual intercourse with another without making that other

person aware of his HIV status . . . the statute does not contemplate that withdrawal [prior to ejaculation] is in itself a

compl ete defense. 6) .
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In Stater. Yontghe Missouri Court of Appeals upheld a conviction for reckless exposure of another

to HIV despite evidence that the parties continued their ongoing sexual relationship even after the
defendant disclosed K$V positivestatus® The defendant wasentenced to oiyear

imprisonment for exposing his girlfrietidy complainant, to HIY?> Though the defendant

testified that he disclosed his HIV status prior to any sexual conduct, the complainant testified it was
not until ten months into their retatship that the defendant told her he Midspositive’®
According from the complainant, after the def
sex with him because the defendant told her that the medication he was taking would prevent HIV
trarsmissior® which may have been the case if he haud drtal load®’ The complainant did not

test positive for HIV, but this was irrelevant to the prosecettion.

It is difficult to comprehend that dhejury cou
compl ainant also engaged in unprotected sex w
case serves as a stark example of the difficulty in defending oneself against accusations of HIV
exposure and proving disclosure to sexual partners umaealdIV transmission statutes.

In State v. WitsoheHIV positivedefendant was convicted of, amongst other charges, reckless
exposure to HIV¥On appeal, the defendant argued he could not be convictedhenstatute
because he ejaculated oetsidt he body and therefore did not r

mucus membraneto H®"The Mi ssour i Supreme Court conclud
regarding withdrawal would haeedbn r el evant to the juryodos deter
statt e does not contemplate that® withdrawal is

The Missouri statute has been unsuccessfully challenged for being unconstitutioffally vague.
State v. Mahahe Missouri Supreme Court consolidated the appeatsroéh whavere

convicted for failing to inform their sexual partners that theytepositive’* One of the men,
Sykes, was sentenced to two consecutiefiveéerms of imprisonment for having sex with two
women and failing to disclose his HIV st&fde othe man, Mahan, was sentenced to five years

imprisonment for failing to tell his sexual partner that hieiWasositive’®

The appellants argued that the statute was overly broad and criminalized behaviotH\ch as an
positivemother giving birth to hehitd.**The court held that the appellants lacked standing on this
matter because their behavior fell directly within the language of the statute and, as such, they could

72484 S.W.3d 516, 517 (Mo. Ct. App. 2002)
725|d_

726]d. at 518.
7271d.
7281d.

729Wilson256 S.W.3d at 59.

730]d. at 64.

731]d. (noting that the State had also provided evidence that HIV can be transmitted by sexual fluids even if the actor
withdraws prior to ejaculation).

732State. Mahard71 S.W.2d 307, 309 (Mo. 1998).

733|d.

734]d.at 310, 311.

735]d.at 311.
736|d.
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not challenge hypothetical scenarios that were not reflective of their Gélhaeiappeal by

Mahan al so argued that the statute was overly
not provide enough notice as to what acts can be prohibited under th&®$tktisa reasoned

that because the risk of transmitting HIV wasgjnahtitatively known to scientists, a person of
oordinary intelligenced6 would have no way of
and unj ustiThe eobrl faundecauke.Madhan was counseled that HIV could be
transmitted throughnprotected sex, including anal sex, and he continued to have anal sex without
disclosing his HIV status, the statute was not vague as applied to him, and he had full notice that his
actions could result in the transmission of #iVhe court upheld both ¢fie conviction&??

One notabl e aspect Hfposiiedefoaurd adrst d saws U bss e chuad n t
syphilis, gonorrhea, or chlamydia may be used as evidence to show that the defendant acted
recklessly in creating a risk of imfgcamther with HIVi presumably because a positive test result

for an STI can show that thi#V positivedefendant was engaging in unprotectett*Jenis

statute allows the state to more easily prosecute HIV positive persons charged with failing to tell a
sexuapartner about their HIV status because, as opposed to relying on facts and witness testimony,
prosecutors can rely on the defendantds medic
having unprotected sex and placing others &t'fisks segment dahe statute all but eliminates

the need for complainant testimony and other evidence to prove whether or not the defendant
engaged in undisclosed, oOrecklessod6 sex. This
history as opposed to the facts casg?®

The Missouri statute also provides that evidence provided by a complainant of sexual contact with
the HIV positive defendant after the compl ain
the defendant acted recklessly in creatingaf ngkcting another individual with HI¥7 Under

the statute the prosecution would have to prove a sexual relationship existed between the
complainant and HIV positive defendant and that the HIV positive defendant knew of her/his HIV
positive status at thiene of the sexual activifyThis statute enables prosecutions of persons

where the defendant can face up to thirty years imprisonment for transmitting HIV without direct
evidence as to the actual® source of the compl

737|d.

738|d.at 312.

739|d at 312.

7401t is important to note that there have been many scientific studi&atiase Maheonduding that HIV has a
very low rate of transmission even in the most aggravatirgofstances.

741Mahan971 S.W.2d at 312.

742|d.at 309.

743Mo. REV. STAT. § 191.677.

744See id.

745The Centers for Disease Control and Prevention (CDC) have found that waisane infected with syphilis are
two to five times more likely to acquire HIV whrposed to the virus because the sores, ulcers, or breaks in skin or
mucus membrane caused by syphilis break down the barriers against@ii€dtiact Sheet: Syphitr. for Disease
Control and Prevention, Dec. 2087ailable lattp://www.cdc.gov/std/syphilis/stdfaesyphilis.htm. The CDC has
also found that people with gonorrhea can more easily contract and transgitGelct Sheet: Gongr@tegor
Diseae Control and Prevention, Dec 2@9dilable http://www.cdc.gov/std/chlamydia/stdfaathlamydia.htm.
746Mo. REV. STAT. § 191.677.

747|d_

748Mo. REV. STAT. 8§ 191.677, 558.011.
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Other cases armtosecutions for exposing persons to HIV in Missouri include:

1 InJune 2012, a 4@arold HIV positive man and hidlV positive girlfriend were found
gulty of knowingly exposing another person to HIV when they engaged in sexual
activities with anotheogple without disclosing their HIV statfis.

1 In February 2012, &V positive man was charged with recklessly risking the infection
of anothemperson with HIV when he bit a police officBAccording to the probable
cause statement, the bite left marksliounot break the skif.

1 InJanuary 2012, a-géarold HIV positive man was charged with four counts of reckless
risk of infectng another person with HIV for engaging in vaginal sexual intercourse with
his girlfriend without disclosing his HIV stdtas.

1 In 2011, the St. Louis Metropolitan Police Department began investigdtivig an
positive man after he was chargecutitk Illinois HIV criminal la®The St. Louis
Circuit Attorneyodos Office | ater issued wa
knowigly infecting another with HIV.

1 In March 2011, aHIV positive man was charged with recklessly andrigipwisking
infection of another with HIV after biting a police officer during an atrest.

1 In March 2011, a 3@arold HIV positive man was chargedh criminal transmission of
HIV for engaging in intimate contact with a wofrfan.

1 In March 201, anHIV positiveman was charged with eight counts of exposing another
person to HIV after police, when responding to a domestic disturbance, discovered he
hadnot disclosed his HIV status to his-livgirlfriend™™’

T I'n Januar y ag2dertehced ta[terd yearsin prison after pleading guilty to

749 Jennifer Manrg, Guilty of Risking Transmission of HIV at St. LoGieaM Balit$r. Louis POST-DISPATCH June 12,
2012 available lattp://www.stltoday.com/news/local/crimandcourts/guiltyof-riskingtransmissiowf-hiv-at-st
louismardi/article_33d9d61@57e582db319894164df2710.html.

750Tyler Franckdylan Accusediaing OfficBRANSONTRI-LAKESNEWS Feb. 7, 2012yailable at
http://bransontrilakesnews.com/news_free/article_7015678@11e1b3a40019bb2963f4.html.

751|d_

752Kevin Held Jermaine Johnson Charged with Spreld8ingldtf, Jan. 24, 201&yaildk at
http://lwww.ksdk.com/news/article/299200/3/Locahanchargednvith-spreadingd|V -to-girlfriend.

753Kevin Held Patrick Wayne Gregory Accused of Knowingly PasSmKaroM|\Oct. 13, 201hvailable at
http://www.ksdk.com/news/article/281200/3/PaeManknowinglypassedHIV -onto-others.

754|d_

“Man with HIV CllbrRpleadOffigFayicomBMat. 10n2§1avaitable at
http://www.kmov.com/news/local/Manwith-HIV -chargeewith-bitingOFallorrMissouripoliceofficer
117739179.html

756Man Charged with Criminal TransmissioiK8DHIX¢om, Mar. 3, 201 hvailable a
http://lwww.ksdk.com/news/article/247286/3/Manhargedvith-criminaltransmissiowof-HIV.

757Des Peredirea Crime RepMisBSTERKIRKWOOD TIMES, Mar. 4, 201 hvailablat
http://www.websterkirkwoodtimes.com/Article®0110304-173882.11413KreaCrime
Reports.html#ixzz1Fe6WSULtC.
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7

knowingly infecting a woman with HIV. 6

1 In 2010, a 3yearold HIV positive man was charged with two coungsséult for
allegedly threatening and spitting on police offiéers.

1 In September 2009, ayarold man was charged with six counts of recklessly risking
the infection of another with HIV after transmitting the virus to a sexual ffartner.

1 In 2008, a 48earold man was charged with recklessly risking another personwvith Hl
infection for having a sexual relationship with a woman without disclosing Hf$ status.

1 In 2000, afdlV negative man was convicted of attempted murder and sentenced to life
imprisonmenfor infecting his son witHIV positive bloal.”*

1 In 2004, a man pleaded guilty and was sentenced to fifteen years imprisonment for five
counts of the class B felony and eight counts of the class D felony of recklessly exposing
his sexual partners to Hvthout disclosing his HIV stat{§s.

1 AnHIV positiveman was convicted of two counts of exposing his sexual partners to HIV
and was sentenced to ten years imprisonment in addition to being convicted as a sex
offender’®

1 A man was convicted of knowingly estpg his exirlfriend to HIV becase he failed to
tell her that he wa$lV positive’

1 In 2000, amIV positive man was convicted of recklessly exposing his former girlfriend
to HIV without her knowledge and consent and was sentenced to five years
imprisorment!®®His sentence was later suspended and he was placed on five years
probation and fined $5,000.

1 A 43yearold man was arrested for failing to disclose his HIV status to his sexual
partners®

1 In 2009, a 49earold HIV positive man was chargedhékposing his sexual partner to

758 SW Missouri Man Pleads Guilty to Infecting WomaSmwitbHEPOST-DISPATCH Jan. 18, 201dvailable at
http://www.stltoday.com/nevs/local/crimeandcourts/article_ebe29b&30711e6988e0017a4a78c22.html.
759Kathryn WallMan Claiming He Has HIV Charged in Assault oN©4fg&leraDER.COM, Nov. 2, 201Qvailable at
http://mwww.newsleader.com/article/20101102/NEWS01/11020343/MEximinghe-hasHIV -chargedn-assauon-
officers.

Patrick MNorthvde@amGharded in HIV CaséouIsPOST-DISPATCH Sept. 24, 2008vailable at
http://www.stltoday.com/news/local/crimandcourts/article_939b9888fb-5¢cfd-9004430ca57ebfd.html.

761 Jasmine Hud&t. Charles Man Accused of Exposing Men & Won€BD& dofk, Feb. 12, 2008yailable at
http://www.ksdk.com/news/story.aspx?storyid=140165.

762State v. Stewa8 S.W.3d 75, 81 (Mo. Ct. App. 2000).

763Spicer v. Sf@@0S.W.3d 249, 249 (Mo. Ct. App. 2009).

764State v. Newl@thé S.W.3d 180, 182 (Mo. @ App. 2007).

765State v. Whi7 S.W.3d 557, 560 (Mo. Ct. App. 2007).

766 State v. Mp88 S.W.3d 604, 604 (Mo. Ct. App. 2002).

767|d_

768 Man Charged for Knowinglyirgpktid/ KSPRNEWS Feb. 12, 2008yailable at
http://www.kspr.com/news/local/15553847.html.
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HIV after allegedly failing to disclose his HIV stétus.

Sexually violent predator statutes have been applied to persons in Missouri based solely on
their HIV positive status.

In the Missouri Court of Appeals cdsee Ctd] anHIV positvewo mands st atus was
her threeyear civil confinement as a sexually violent prédiatissouri defines a sexually violent
predator as oOany person who suf émersenmbrelikely a me
thannot to engage in predatory acts of sexual violence if not confined in a secure facility and who
[...] has pled guilty or beed* found guilty |[.

Coffel pleaded guilty to two counts of sodomy basedah incident that toghace when she was
18yearsld.?On a dare, Coffel had placed the penises ofweatdld and 13/earold boy

briefly in her mouti’*When the boys discovered she Mi¥spositivethey reported the incident

to their mothef* After pleading guilty she veemtenced to five years imprisonment and though a
presentencing report said she was not a sexual predator diecarfthement evaluation

determined that due to her lack of remorse or concern about the padsitiéitting others with

HIV, she wasnore likely than not to4afend and should be considered a sexually violent
predator’* The Missouri Court of Appeals noted that this report was prepared by an individual who
was not qualified to diagnose or testify in the’&tate.

At trial, a multidisclmary team as well as a psychologist determined that Coffel was not a sexual
predator.” In particular, the psychologist noted that theofmdnfinement report was based in

large part on the erroneous assumptiorCtleaf f el 6 s sal i vdHI¢dutingttte have t
actsofsodomy*The trial court, despite this evidence
as her mental abnormality ha¥f so changed that

On appeal, the Misso@ourt of Appeals focused on whetier state had met its burden in

proving that Coffel was more likely than not to commit another sexually violent crime, as required

by the sexually violent predator staffieh e court found that only two
witnesses addressed whe@wfel was likely to commit the crime again, and that the expert

testimonies did not base their opinions on psychological theories but rather on private, subjective,
untested, unsupported analf/8.ased on t hi s evidencasgbetanse cour
the state failed to meetitsbur®m.hi s case highlights the extent
can be erroneously applied in civil confinement and sexually violent predator status.

789Missouri Man with HIV Charged with Reckless SexkiaNSas@cy StArR (MO), Sept. 23, 2009.
70ln re Coffdll7 S.W.3d 116, 118 (Mo. Ct. App. 2003).

71Mo. REV. STAT. § 632.480(5) (2010).

772|n re Coffdl17 S.W.3d at 118.

773|d.at 11718

774|d.at 118.
775|d.

776|d.

777|d.at 11819.
78]d. at 120.
7\d.at 127.
780|d.

7811d.at 12729.
782|d.at 129.
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Acts known not to transmit HIV, such as spitting/**are punishable by felony penalties of

five to fifteen yearso i mprisonment

Under Missouri s exposure statute, it is a fe
manner to expose someone to the semen, vagirelans, or blood of &V positiveperson’®

The CDC has concluded that there exists only
through a bité* The CDC has also concluded that spitting alone has never been shown to transmit
HIV.®®*Mi ssouri ds st at ut thesagtidntific findings lpaihgitacpeosecutions i g n
for behavior that has at best a remote possibility of transmitting HI

In 2010, a1V positiveman was charged with exposure to HIV for spitting at a police ‘Bfficer.

In a case from 2004, HitV positiveman was arrested for knowingly exposing another to HIV

afte he bit a police officé¥ Though the man had been intoxicated, as his blood alcohol level was
twice the legdimit, and probably had no intention of transmitting HIV, the prosecutorthated

ot he | awinglishebstwmedn wheathershe intended to give the officer HIV or not. The mere
fact that he bit him constitutes reckl™ss exp

It is a felony to expose prison guards, prison \tsrs, and otherprisoners to HIV through
bodily fluids.

In Missouri, it is a class D felony, punishable by up to four years itios@mHIV negative

person in confinement to attempt to cause or knowingly cause a correctiogatemsgitor ta
correctional facility, or fellow prisoner to come into contact with her/his blood, semen, urine, feces,
or salivd? A violation of this statute becomes a class C felony, punishable by up to seven years in
prison if the incarcated person is infected i1V, hepatitis B, or hepatitis €Areas of

confinement covered by this statute include prisons, jails, sex offender treatment centers, and any

783|n most cases involving spitting, individuals have baryedhunder the specific Ht¥iminalization statute.
However, in November 2010 a mého claimed he had HIV was charged with two counts of assault for allegedly
threatening and spitting on police officers. Kathryn Mé&adl Claiming He Has HIV Chargessault on OffichiBsvs
LEADER.cOM, Nov. 2, 201(vailable fattp://www.newsleader.com/article/20101102/NEWS01/11020343/Man
claiminghe-hasHIV -chargedn-assaubn-officers.

784MoO. REV. STAT. § 191.677(1).

785CTR. FORDISEASECONTROL & PREVENTION, HIV TransmissiRisk EstimatdeélerAct Probability of Acquiring HIV
from an Infected Source, by Expddute 20} 4vailable lattp://www.cdc.gov/hiv/policieslaw/risk.html (last
visited Dec. 201).

786 CTR. FORDISEASECONTROL & PREVENTION, HIV Transmission, Cgat HIV from being spit on or scratched by an HIV
infected perg@ept. 232014 available lattp://www.cdc.gov/hiv/basics/transmission.htifidst visited Dec, 2014).
787Seymour Man Charged with Recklessly Exposing\Sok&eRE tavlglJune 1, 2018yailable at
http://articles.kspr.com/20106-01/policeofficer_24123569.

788 Man Accused of HIV ExppEunesAsCITY STAR (MO), June 11, 2004, at B4.

789|(d.

790Mo. REV. STAT. §558.011.

7918565.084 st ating thmplayéedrirsecaipassen owho is an empl oy
responsible for operating a jail, prison, correctional facility, or sexual offender treatment center or a person who is
assigned to work in [such |l ocations]. 6).

79288558.011565.0883).
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other correctional faciliti€$Neither the intent to transniHIV nor actual transmissidsrequired
for prosecution.

This o0endangerment 6 statute i mposes specific
they expose others to fluids that cannot transmit Hi#tempo expose others to the bodily fluids

listed. It is not a defense if HIV transsiga was impossible under the circumstances. This statute is
not based on scientific evidence, but rather fear, stigma, and perpetual ignorance about HIV
transmission.

Under this statute, there is also a risk of prosecution if a prisoner begingitoibtgadight, and

a complainant claims that he was intentionally exposed to the blood. The facts surrounding sporadic
fights are hard to determine, and because juries often consider the testimony of HIV positive
criminal defendants less credible thanhdiyative complainants regarding HIV exposure, this

statute has the potential of imposing additional prison sentences for HIV positive inmates who
accidentally and unintentionally expose others to their blood due to an injury sustained during a
fight.

HI V positive persons face potential criminal penalties if they donate blood, organs, semen,
or tissue unless such donation is for medical research.

It is a class B felony, carrying a sentence of five to fifteen years, for an HIV positive person to
donate ay blood, blood products, organs, sperm or tissue, unless the donation is for medical
research’

It is a felony for an HIV positive person to share needles and not disclose her/his HIV
status.

If HIV positive persons fail to disclose their HIV staiusltow needle sharers, it is a class B felony
punishable by five to fifteen years in pridtowever, if the complainant later tests positive for

HIV, the HIV positive defendant can be convicted of a class A felony with the possibility of ten to
thiryyear sé i Mpri sonment .

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicablotar specific situation and, as such, should not be used
as a substitute for legal advice

793§565.085.

70488 191.677(1)(1), 558.011.
79588 191.677(1)(2)(b), 558.011.
79688 191.677(2), 558.011.
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Montana Statute(s) that Allow for Criminal Prosecution based on HIV Status:

MONT. CoDE. ANN. §5018112

Infected person not to expose another to sexually transmitted disease

A person infected withsexually transmitted disease may not knowingly ex|
another person to infection.

MONT.CoDE. ANN. 85018101

Sexually transmitted disease defined

Human immunodeficiency virus (HIV), syphilis, gonorrhea, chancroid, chl:
genital infections, lyrhpgranuloma venereum, and granuloma inguinale ar:
sexually transmitted diseases. Sexually transmitted diseases are contagic
infectious, communicable, and dangerous to public health.

MONT. CoODE. ANN. 85018113

Violation a misdemeanor

A person who wlates provisions of this chapter or rules adopted by the
department of public health and human services concerning a sexually
transmitted disease or who fails or refuses to obey any lawful order issue:
state or local health officer is guilty of alemseanor.

Exposing another to an STI, including HIV, is punishable via a communicable disease

control statute.

It is a misdemeangaunishable by up to six months in county jail and/or a $50fbfiagyperson
with a sexually transmitted di se@HWwis to

Oknowi

considered aBTD for the purposes of this exposure’témt the time of publication the authors

are not aware of any recorded prosecution of HI\Garpainder this statute.

However, there has been at least one prosecution of HIV exposure under general criminal laws

Montana. In November 2012, aysgarold HIV positive man was charged with felony

797MONT. CODE ANN.. 884618212 50-18112(2013)50-18 113(2013).
798§50.18101(2013).

Center for HIV Law and Policy 137



Montana| 2015

endangerment for allegedly failing to disclose his status to a partner with whom he {yadra three
sexual relationshify.The partner later tested positive for FiV.

Imp ortant note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situatias andh, should not be used

as a substitute for legal advice.

799Greg TuttleJoliet man charged with felony for HiMBinfeatis GAZETTE, Nov. 2, 20123vailable at
http://billingsgazette.com/news/statndregional/montana/joliemanchargeevith-felonyfor-hiv-
infection/article_ddfd0add3365e569094b9f904a80152.html; Greg Tutfleliet man denies felony ddhrgeféatign
BILLINGS GAZETTE, Dec. 5, 2012vailable lattp://billingsgazette.com/news/local/crirendcourts/mandenies

felonychargéefor-hiv infection/article_3d9d14%82055501b85cce31036a7e94.html.
800|(.
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Nebraska Statute(s) that Allow for Criminal Prosecution based on HIV Status:

NEB. REV. STAT. §28934

Assault with a bodily fluid against a public safety officer; penaltyrder
to collect evidence

officer with any bodily fluid is guilty ofadswith a bodily fluid against a
public safety officer.

fluid against a public safety officer is a Class | misdemeanor.

(3)Assault with a bodily fluid against a publatysafficer is a Class IlIA

hepatitis C at the time the offense was committed.

medical records or the performance of any medical or sciestiifig or
analysis, that may assist with the determination of whether or not the

immunodeficiencyirus, hepatitis B, or hepatitis C.

(5)As used in this section:

and

employee of thee

Continued on the following page

(2)Any person who knowingly and intentionally strikes any public safet

(2)Except as provided in subsection (3) of this section, assault with a b

felony if the person committing the offense strikes with a bodily fluid the
mouth, or skin of a public safety officer and knew the source of the bod
fluid was infected with the human immunodeficiency virus, hepatitis B,

(4)Upon a showing of probable cause by affidavit to a judge of this stat
an offense as defined in subsection (1) of this section has been commit
that identifies the probable source eftibdily fluid or bodily fluids used to
commit the offense, the judge shall grant an order or issue a search ws
authorizing the collection of any evidence, including any bodily fluid or

committing the offense or the person from whom the person committing
offense obtained the bodily fluid or bodily fluids is infected with the hurr

(a)Bodily fluid means any naturally produced secretion or waste produc
generated by the human body and shall include, but not be limited to,
guantity of human blood, urine, saliva,usueomitus, seminal fluid, or fece

(b) Public safety officer includes any of the following persons who are e
in the performance of their official duties at the time of the offense: A pe
officer; a probation offices;firefighter; an owdf-hospital emergency care
provider as defined in subsectior928.01an employee of a county, city,
village jail; an employee of the Department of Correctional Services; ar

Pt

a

(0
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/ € secure youth confinemdatility operated by the Department of Correctio%
Services, if the person committing the offense is committed to such facility; a
employee of the Youth Rehabilitation and Treatment &&eeva or the Youth
Rehabilitation and Treatment Ceitearneypr an employee of the Department
Health and Human Services if the person committing the offense is committe
dangerous sex offender under the Sex Offender Commitment Act.

\ /

At thetime of this publication, the authors are natrawf any prosecution againstiivi positive

i ndividual for violation of Nebraskads assaul
The authors are similarly unaware gfprasecution of an HIV positive individual for HIV
transmissin or exposure under Nebraskads general c

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannatantee the accuracy of the information provided. This

information mg or may not be applicable to your specific situatidnas such, it should not be

used as a substitute for legal advice
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Nevada Statute(s) that Allow for Criminal Prosecution based on HIV Status:

NEV. REV. STAT. §201.205
Intentional transmission of HIV: penalty; affirmative defense

1. A person who, after testing positive in a test approved by the State
of Health for exposure to the human immunodeficiency virus and rece
actual notice of that fact, intentionally, knowingly or willfully engages i
conduct ira manner that is intended or likely to transmit the disease tc
another person is guilty of a category B felony and shall be punished
imprisonment in the state prison for a minimum term of not less than
years and a maximum term of not more than 1€ yedny a fine of not
more than $10,000, or by both fine and imprisonment.

2.1t is an affirmative defense to an offense charged pursuant to subse
that the person who was subject to exposure to the human
immunodeficiency virus as a result of tbaipited conduct:
(a)Knew the defendant was infected with the human
immunodeficiency virus;
(b) Knew the conduct could result in exposure to the human
immunodeficiency virus; and
(c)Consented to engage in the conduct with that knowledge.

NEV. REV. STAT. §201.358

Engaging in prostitution or solicitation for prostitution after testing
positive for exposure to human immunodeficiency virus. Penalty;
definition

1.A person who:

(a)ViolatedNRS 201.354; or

(b)Works as a prostitute in a licensed édnofiprostitution,
after testing positive in a test approved by the State Board of Health f
exposure to the human immunodeficiency virus and receiving notice
fact is guilty of a category B felony and shall be punished by imprison
the statgorison for a minimum term of not less than 2 years and a max
term of not more than 10 years, or by a fine of not more than $10,00C
both fine and imprisonment.

2.As used in this sectiamotice& means:
(a)Actual notice; or
(b) Notice eceived pursuant MRS 201.356.
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NEV. REV. STAT. §441A.300

Confinement of apersonwhoseconduct may spreadacquired
immunodeficiency syndrome

A person who is diagnosed as having acquired immunodeficiency synd
who fails to comply with a written erdf a health authority, or who engag
in behavior through which the disease may be spread to others, is, in a
to any other penalty imposed pursuant to this chapter, subject to confin
by order of a court of competent jurisdiction

NEV. REV. STAT. 8441A.180

Contagious person to prevent exposure to others, warning by health
authority,; penalty

1. A person who has a communicable disease in an infectious state she
conduct himself or herself in any manner likely to expose others teake |
or engage in any occupation in which it is likely that the disease will be
transmitted to others.

2. A health authority who has reason to believe that a person is in violat
subsection 1 shall issue a warning to that person, in writing, igpftienin
person of the behavior which constitutes the violation and of the precat
that the person must take to avoid exposing others to the disease. The
must be served upon the person by delivering a copy to him or her.

3. A person who violatélse provisions of subsection 1 after service upon
or her of a warning from a health authority is guilty of a misdemeanor.

HIV positive persons are prohibited from engaging in conduct known to transmit HIV.

In Nevada, it is a class B felony, punishable by two to ten years in prison and/or a fine of up to
$10,000, for a person who knows she/hi\fspositive to intentionally engage in conduct that is
intended or likely to transmit the disease to another person.

Though the statute is entitled o0intentional t
another to HIV nor actual transmissionsqui red. A person must only
transmit HIV, 6 regardless of any*®™Gepreadudt coliink:
to transmito HIV is not defined under the sta

Under the statute, it is an affirmative defenthe individuaubject to possible HIV exposure

801NEV. REV. STAT. § 201.205(1) (241
802|(.
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1)knew the defendant was HIV positive, 2) knew that the conduct in which they engaged could lead
to HIV exposure, and 3) voluntarily engaged in the cdfidithis most likely applies to sexual
activites and needle sharing, though the statute does not explicitly define such conduct.

At a minimum, disclosure must occur prior to engaging in any acts known to trandtmiayiV.

be difficult to prove whet her ofprivadedexuaHl V st at u
activities, because whether or not disclosure actually occurred is often open to interpretation and
always depends on the words of one person against another. Condom use without disclosure is not a
defense to prosecution.

In June 2010n what appears to be a case of first impression under thé%tatateen were

charged with felony intentional transmission of HIV for engaging in sex with an HIV negative man
whom they had met on Adam4Adam, a male dating We@3ditmugh one of the defidants had

an undetectable viral load, his HIV status was nonetheless prominently displayed on his dating
profile, and he maintained that the claimant was fully aware of his HI¥*#ta¢xshange for a

guilty plea, the felony charges were reducedsto gisdemeanor charges for intentional

transmission of HIV, carrying a maximum sentence of one year in cdfinty jail.

Engaging in acts of prostitution while HIV positive can result in felony charges.

In Nevada, the only state that has legalizedtptiosi] it is a misdemeanor for anyone to engage in
prostitution except i n?®Asplostiatemisregdlated, sexwarkersof p
must be tested monthly for HIV and STls and are required to wear latex éGhddvesada, it

is a chss B felony, punishable by two to ten years in prison and/or a fine of up to $10,000, for an

HIV positive sex worker to engage in licensed or unlicensed sex work after receiving notice of
his/her HIV positive statuis’

In Glegola v. St#te Nevada Supe me Court affirmed a syypear wor ker
sentenc®' for solicitation while being HIV positf7éAt trial, the defendant testified with the

support of several witnesses that she did not actually intend to perform any sexualthets, but ra
intended to take the money and leave, and did not engage in any activities that could transmit

803§ 201.205(2).

84prj or to this incident, at |l east one case held that a

consent during sexual intercours&Halton v. Statet he Supr eme Court of Niegwhatda uphel
the defendantdés HIV status was relevant for determinin
unprotected oral sex. 2009 WL 1490929, at *1 (Nev. P0@@efendant was convicted of fitsgree kidnapping,

sexual assault @ minor under 16 years of age, battery with the intent to commit sexual assault of a minor under 16

years of age, and the use of a minor in the production of pornography.

805|nterview with defendant and his attorney, names have been omitted to prateantities of the parties (Nov. 11,

2010).
806|d_

807|d.

808NEV. REV. STAT. § 244.345 (2@)

809NEV. ADMIN . CODE §441A.806815 (2014).

810NEV. REV. STAT. § 201.358 (2@}

811 At the time, a conviction of this offense was punishable from one to twenmpyessament. 871 P.2d 950, 953
(Nev. 1994).

812871 P.2d 950 (Nev. 1994).
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HIV.®*Indeed, no sexual act was committed, and she was taken into custody after offering sexual
services in exchange for money to an undercover 8tiRased on this, the defendant argued that

she could not be charged under the relevant $taNen et hel ess, the court c
could reasonably infer from the evidence presented that [the defendant] committed the crime of
solicitation for prostt ut i on after notic®® of testing posit]

The defendant also argued that her fifyeam sentence was cruel and unusual punishment and
disproportionate to the crime for which she was con?i€Téa: state, in turn, argued that both the
convicton and sentence were appropriate because 0
prostitution whiledlV positivei s gr eat ; because the 61l egislatur
client to be fatally infected before criminals like [theddafg are treated as felons; and because

her crime should be treated differently [as] it is much more serious and obviously much more deadly
than an ordinary cri me of me*fNotingthatthedistticat i on d
courthaswideslicr et i on i n i mposing a particular pri sc
fifteenyear sentence.

Such severe sentences may create an incentive for unlicensed prostitutes, who are not mandated by
the state to do monthly HIV testing, to avoid besatgd for HIV. If unlicensed prostitutes

continue to work without knowledge of their HIV status, they at worst face a misdemeanor

conviction for being unlicensed, which carries a sentence of no more than si&’tdontéger,

if they continue to work knamg their HIV positive status, they can face felony penalties of up to

ten years imprisonment.

Nevada also imposes penalties on HIV positive persons for failing to comply with health
authorities.

An HIV positive person who ignores or fails to comgly evders from health authorities and

engages in behavior known to transmit HIV may be subject to confinement and crimindpenalties.
At the time of this publication, the authors are not aware of any person being subject to prosecution
or penalties undéhis statute.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to youffispgtuation and, as such, it should not be

used as a substitute for legal advice

813|d. at 952.
s14]d.at 951.

815|d]. at 952.

816]d]. at 95253.

817|dl. at 953.

818|d_

819NEv. REV. STAT. §§ 201.354(2) (201193.150(1) (2011
820§ 441A.3002019.
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New Hampshire Statute(s) that Allow for Criminal Prosecution based on HIV Status:

[ No specific statute on record. ]

No criminal statutes explicitly addressing HIV exposure but prosecutions haveisen under
general criminal laws.

There are no statutes explicitly criminalizing HIV transmission or exposure in New Hampshire.
However, there has been at | east one prosecut
criminal laws.

In the 2002 casgtate v. Ghe New Hampshire Superior Court evaluated whether a defendant
could be charged under the stateds a#fsault an
HIV positive status to a sexual partfién this case, the defendant had gedan unprotected

sexual intercourse with a female partner on multiple occasions, and only disclosed his status after the
relationship had ended and she was pregt@antthese facts, the defendant was charged with
secondlegree assaulusimgr sereohkilse pslyy hoa ogi cal i n
counts of reckless conduct for four other occasions that they engaged in unprot€dted sex.

defendant moved to dismiss the charges, arguing that because New Hampshire had no law
specificallgriminalizing exposure the HIV, then the legislature must not have intended to

criminalize acts known to transmit HfV/.

The Court held that thera@al fluids and sexual organs of an HIV positive person are objectively
capable of causing serious badityj ur y and/ or death, and as such
weapono6 for the purposes of the shemlevandbs assau
activities involve unprotected &Xhe Court thus found that the conduct the defendant #jleged

engaged in was capable of inflicting bodily harm or death due to the nature of HIV and how the
virusis transmitté®Based on this, the court denied the ¢
the case be sent to a jury for ffal.

In 2008, a 2¢erold man of unknown HIV status was ordered to pay over $500 for an HIV test
andwritealeter of apology to a police offic®dr after
Though not an arrest or subsequent charges targeting an HIV posittgainthis case is

demonstrative of the vast misconceptions still surroundinggdtmission. As the CDC has long

held, HIV cannot be transmitted through sé&iiva.

821No. 0+S726, P02 W. 31059244, at {N.H. Super. Ct. May 23, 2002).
822|d_

823|d.

824|d_

825]d. at *5.

826|(.

827|d_

822New Hampshire Man For ced ,HY uFiaeNETIVGRK AuQ.dLp, 8008yadildbe atT e st Af
http://www.hivjustice.net/case/usewhampshie-manforcedto-payfor-copshiv-testaftersptting/.

829 CTR. FORDISEASECONTROL & PREVENTION, HIV Transmission, Cayet HIV from being spit on or scratched by an HIV
infected perg@ept. 232014 pvailable lattp://www.cdc.gov/hiv/basics/transmssion.htm(last visited Dec, 2014).
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Important note: While we have made an effort to ensure that this information is toeré&aw; is
always changing and we cannot guarantee the accuradgfofrttation provided. This

information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice
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New Jersey Statte(s) that Allow for Criminal Prosecution based on HIV Status:

N.J. STAT. ANN . 8§2C:345

Diseased person committing an act of sexual penetration

a. A persots guilty of a crime of the fourth degree who, knowing that he or she
infected with a venereal disease such as chancroid, gonorrhea, syphilis, herpe
any of the varieties or stages of such diseases, commits an act of sexual pene
withoutthe informed consent of the other person.

b. A person is guilty of a crime of the third degree who, knowing that he or she
infected with human immune deficiency virus (HIV) or any other related virus
identified as a probable causative agent of acopimeine deficiency syndrome
(AIDS), commits an act of sexual penetration without the informed consent of t
other person.

N.J. STAT. ANN. 8§2C:436

Sentence for imprisonment of a crime. ordinary terms, mandatory terms

a. Except as otherwise provideg@erson who has been convicted of a crime may
sentenced to imprisonment, as follows:

(3) In the case of a crime of the third degree, for a specific term of years which
fixed by the court and shall be between three years and five years

N.J. STAT. ANN. §2C:433

Fines and restitution

A person who has been convicted of an offense may be sentenced to pay a fin
make restitution, or both, such fine not to exceed:
b. (1) $ 15,000.00 when the conviction is of a crime of the third degree;

An HIV positive person must disclose her/his status to sexual partners.

In New Jersey, HIV positive individuals may face prosecution for engagingliacivity without
first disclosing their stattiSlt is a crime of the thirdegree, punishable by up to five years in
prison and up to a $15,000fingr an HI V positive individual t Q

830N J.STAT. ANN. § 2C: 34 (2014).

Center for HIV Law and Policy 147



New Jerse)l 2015

penetrationd wi semmithe othehpartyNeithieothenmeemnt to ramsmit HIV
nor actual transmission of HIV is necessary for conviction.

In October 2011, a 4farold HIV positve manvea c har ged under New Jer se
statute for engaging in sexual imierse with two women without disclosing his HIV st&tliss
unknown whether either woman contracted HIV, but this is irrelevant to prosecution.

In March 2010, atwenggaro | d HI V positive man was charged
persons statuterftiaving sexual relations with two women without disclosing his HI\P$taisis.
not known whether either woman tested positive for#IV.

In State v. E.\whe Superio€Court of New Jersey Appellate Division upheld the conviction and
sentencing of thidlV positive defendant to six years imprisonment for one count of sksgnee
sexual assault and fixears imprisonment, to be served concurrently, for one count-dities
sexual penetration by a diseased p&rddre defendant, who was on treattneas charged for
engaging in consensual sex with his housemate without first disclosing his iV status.

HIV positive persons have been prosecuted under general crimifdalvs, including
attempted murder, in HIV exposure cases.

In State v. SmitheNew Jersey Superior Court Appellate Division upheld the conviction and
twentyfive-year sentence of &V positiveinmate who was founditfy of attempted murder,

aggravated assault, and terrorist threats for biting a correction§’affiearorrectioal officer did

not test positive for HIV, but this was irrelevant to the proseétifidraugh the court

acknowledged that there was only a theoretical possibility that HIV could be transmitted through
bitngors al i va, it uphel dbetahse theddeféndamtcdubjectivilg belevedhei c t i
could cause the death of the corrections officer and intended t6°do so.

The defendant offered evidence at &md on appeal that he knew that HIV could not be

transmitted through biting because he kad bounseled on the matter by various health
professionals and, therefore, his threats wer
of his jailos *°®lonetheless, the court found thatthe joryud d o0r easonably have
defendais cl aim that he O0knewd biting or spittin

83188 2C: 34,2C: 433 (2014), 2C: 43(2014).

832 Alicia CruzEx-N.J. police captain Charles Martina charged with criminal trandaissiersayNEivSROOM,
Oct. 13, 201,available lattp://www.newjerseynewsroom.com/statefgppolicecaptaircharlesmartinacharged
with-criminaltransmissiof-hiv.

833Michael BuckilIV positive Man Charged with Second Sex Crime in Hunterdon @aurgy LIvVE, Mar. 10,
2010available http://www.lehighvalleylive.com/hunterdamounty/expressimes/index.ssf/2010/03/hiv
positive_man_charged_with.html.

8341d.

8352012 WL 1948654, at *1 (N.J. Super. Ct. App. Div. May 31, 2012).

836|d_

837621 A.2d 487, 492 (N.JpBu Ct. App.Div.493) . Thi s case was tried prior to
statute amended in 1997 to include HIV.

838|d.at 497.

839|d. at 493.

840|d. at 51114.
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conflict in the record between thé&% c¢claim and

In 1994, a yearold woman was charged as an adult on charges of edtemoptier and

aggravated assault for biting a juvenile detention officer, with a possible sentencéia# twenty

years imprisonmefft At the time of the indintent, it was not confirmed whether the woman had
tested positive foad]Hd VsShé&nHad tHilal. 0she belie

In another case, the New Jersey Superior Court Law Division found that a hypodermic needle
purportedly infected withIM is a deadly weap&fUnder New Jersey law, a deadly weapon is
defined as an obj ect onsariendedto be nsed, iblmowmben er it
capable of producing ®eath or serious bodily

Important note: While we have made effiort to ensure that this information is current, the law is
always changing and we cannot guarantee the acctivaggfofmation provided. This

information may or may not be applicable to your specific situation and, as such, it should not be
used aa substitute for legal advice

841]d.at 514.

842 Joseph F. Sulliva@jrl Who Thinks She has AIDS to Stand Trial for BitindNo¥ Queaes, Aug. 31, 1994yailable
athttp://www.nytimes.com/1994/08/31/nyregion/ghivho-thinksshehasaidsto-standtriatin-biting-of-guard.html.

This case also occurred prior to New Jersey amending i
843|d_

844State v. A 721 A.2d 329, 3384 (NJ. Super. Ct. Law Div. 1998).

845]d.at 331.
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New Mexico Statute(s) that Allow for Criminal Prosecution based on HIV Status:

[ No specific statute on record. ]

No criminal statutes explicitly addressing HIV exposure.

There are no statutes explicitly criminalizing HIV transmission or exposure in New Mexico.
However, in some states, HIV positive individuals have been proseddtédiposure under
generaliminal laws, such as reckless endangerment and aggravated assault.

At the time of this publication, the only criminal prosecution that the authors are aware of is that of
an HIV positive woman who was charged with bdtteligking the cheek and mbudf a police
officer®*®The news article did not make clear whether the battery charge was based off of the
womanos FB1V status.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and wera# guarantee the accuracy of the information provided. This
information may or may not be applicable to your spgitufation and, as such, it should not be

used as a substitute for legal advice

846\Woman Charged for Licking SfBceyJERQUEJOURNAL, Aug. 17 1998, at B8.
847|d_

Center for HIV Law and Policy 150



New York

2015

New York Statute(s) that Allow for Criminal Prosecutin based on HIV Status:

NY PuB. HEALTH LAaw §2307

Venereal disease, person knowing himself to be infected

Any person who, knowing himself or herself to be infected with an infectiot
venereal disease, has sexual intercourse with another shiglld§egui
misdemeanor

NY PuB.HEALTH LAwW 82100

Communicable diseaseslocal boards of health and health officers,; powers
and aduties

1.Every local board of health and every health officer shall guard against tl
introduction of such communicable diesaas are designated in the sanitary ¢
by the exercise of proper and vigilant medical inspection and control of all |
and things infected with or exposed to such diseases.

2.Every local board of health and every health officer may:

(a)provide for care and isolation of cases of communicable disease in
hospital or elsewhere when necessary for protection of the public hee
(b) subject to the provisions of the sanitary code, prohibit and prevent
intercourse and communication witluse of infected premises, places ¢
things, and require, and if necessary, provide the means for the thorc
purification and cleansing of the same before general intercourse witl
same or use thereof shall be allowed.

10NYCRR §23.1

List of sexudly transmissible diseases

The following are groups of sexually transmissible diseases (STDs) and sl
constitute the definition of sexually transmissible diseases for the purposes
Part:

Group A

Treatment facilities referred to in section @3l2isPart must provide diagnosis
and treatment free of charge as provided in sectigo) 28tBis Part for the
following STDs: Chlamydia trachomatis infection, Gonorrhea Syphilis, Non
gonococcal Urethritis (NGU), N@onococcal (mucopurule@grvidtis,
Trichomoniasis, Lymphogranulo¥enereum, Chancroid, Granuloma Inguina

Continued on the following page
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Group B \
/Treatment facilities referred to in section 23.2 of this Part must provide dia

free of charge and must provide treatment agdpobin section 23@ of this
Part for the following STDs: Asgenital warts, Human Papilloma Virus (HPV
Genital Herpes Simplex

Group C

Treatment facilities referred to in section 23.2 of this Part must provide dia
free of charge and must pide/treatment as provided in section(2po2this
Part for the following STD: Pelvic Inflammatory Disease (PID),
Gonococcal/Norgonococcal

Group D

Treatment facilities referred to in section 23.2 of this Part must provide dia
free of charge andust provide treatment as provided in sectio(fPSf 2his

Part for the following STDs: Yeast (Candi@ajinitis, Bacterial Vaginosis,
Pediculosi®ubis Scabies

New York law is not defined on whether there are criminal penalties for HIV exposure.

In New York, a person who is aware that she/he is living with an infeetietsal disease may be

guilty of a misdemeanor if she/he has sexual intercourse with another person. HIV is not identified
as an infectious venereal disease under this statute, but there is nothing preventing its inclusion.
Neither the intent to transnmiot actual transmission of HIV is necessary for a conviction. The
statute provides no indication of whether dis
sexual activity, or using protection would be a defense under the statute.

There are neeports of prosecutions of persons with HIV under this statute.
HIV positive persons have been prosecuted under general criminal laws.

In 1997, Nushawn Williams pleaded guilty to two counts of statutory rape and two counts of

reckless endangerment arad sentenced to twelve years imprisorifiéhe Williams case was

heavily covered in the media after local health and law enforcement officials puldi¢ized his

positvest at us, ostensibly o0to try to tacp Hfeurst. ber
Justdaysef ore Wil liamsd sentence was nearing Cco0mg
General Andrew Cuomo sought to keep Williams in indefinite civil confinement under the Sex

Of fender Management Tr eat mkeeptthe Aastdanggsse 007, a
offenders out of communities after pri&8kinder this law, a sex offender may be confined

848Danny HakimMan Who Spread H.I.V. May BeM#dTriMES, Apr. 13, 201@vailable at
http:// www.nytimes.com/2010/04/14/nyregion/14nushawn.html?_r=0.
849]d.; Associated Pre&tate Can Try to Detain Man Who Sprea8l N.IMES, July 19, 201@yailable at

http://www.nytimes.com/2010/07/20/nyregion/20nushawn.html?ref=rawehwilliams.
850|(.
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oindefinitely

I f [the state] proves that the
more [sex®al] cr

i mes. O

In June R13, a civil jury determined that Williams has such a mental abnormality, making him
dunabl e t o c qusesaadthuhmak[ing}henxpotantiallyidamgetdasrial,
Williamsd attorney presented eficilutesy@mnpfofitom t h
group based in California, which had examined
concluded that he was not in fldt¥ positivein the first plac&*However, the state attorneys

dismissed the electron microscope sisadg junk science, and the jurors were unconvinced by the
defenseds ar g°tiNow the StaderSdpremex GoertrJustice who presided over the trial
owill determine whether the state moves Willi
strict and intensi Ve supervision and treat men

In People v. Hawkriggt he county court denied the defendar
charges of thirdegree sodomy, firdegree reckless endangerment, and endangering the welfare of

a childbecause it found that there was sufficient evidence to show that defendant engaged in the

acts knowing both that he had AIDS and that such conduct could transfifH&/court found

that this evidence was sufficient to support a reckless endangeargertetause reckless

endangerment only requires proof that the defendant consciously disregarded a substantial and
unjustifiable risk that her/his conduct would result in the transmisiovi. dn another case, a

20yearold HIV positiveman was charge&dth five counts of reckless endangerment for having
unprotected sex with multiple women without disclosing his®$teieipleaded guilty and was

sentenced to one year imprisonrfiént.

Il n the past, New York courts dheawd yf omemad otnh adt H
due to a recent landmark ruling, discussed below, this may no longer be the case going forward. In
2007, amdlV positiveman was found guilof aggravated assault and sentenced to ten years in

prison for biting a police offic&1n that case, the court found that the saliva Ef\dmpositive

851State Can Try to Detain Who Spread H.1.V.

852 Jay Tokasdury rules Nushawn Williams has condition making him likely to commiterBueseodtiEnes June

38, 2013available at
http://lwww.buffalonews.com/20130628/jury_rules_nushawn_williaas_condition_making_him_likely_to_commit
_more_sex_crimes.html.

853|(d.

854]d,; Eric TichyJ ur or Speaks out AloRosrJobRus, Juy\R, 2018 ailabdleiat ms 6 Cas e
http://www.postjournal.com/page/content.detail/id261586/JurotSpeak®©ut-AboutNushawrAwWilliams-

Case. html ?nav=5192 (quoting a juror as saying o[it] wa:
positive and has AIDS . . . It was proved by the doctors who showed us what his viral load&leod . 6 then r egar c
el ectron microscope testing, the juror stated, oOWe wer ¢
testing the blood until they got the negative result. The state had [Dr. Gregory Hendricks] on tHesstenschimwy

hegottt results, and we felt there was some issues there.
855](.

856525 N.Y.S.2d 752, 753, 754 (Co. Ct. 1988).

857Kyla lgoe Buffalo Man Sentenced for Exposing WomaiKBWANOM, Aug. 24, 201 ayvailable at
http://lwww.wkbw.com/news/local/BuffaleManSentenedfor-ExposingWWomento-HIV -128349878.html.

858|d_

859Brief for Lambda Legal Defense and Education Fund, Inc. et al. as Amici Curiae Supporting-SgetidatX
v. Peoplat *45 (N.Y. App. Div. 2010) (The identifying information has been redapredeict the identity of &
defendant. The brief can be found at http://www.hivlawandpolicy.org/resources/view/526).
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person could be considered a o0deadly weapond
fact that there is no scientific evidence to support such &4laiamother case the couglt that

a hypodermic needle, which the defendant claimed contained the AIDS virus and pressed against the
complaining witnessd arm, constituted a o0dang
manner in which the defendant threatened to e it.

In People v. Plunkk# highest court in New York shifted away from the holdings in these previous
case&?Plunkett, amIV positive man, wasonvicted of aggravated assault upon a police officer
after he bit the o%Acdoovigiondosthihoffemsk reduiresthattpe an ar r
defendant used a deadly weapon or dangerous instfdeatrial court found that because the
odefendantdés saliva was O6infected with the AI
causingdeathort her seri ous physical Il njuryd and, as
purposes of t he a’ldowever,an appkal dhe soartdisrissexithat ut e. 6
indictment of aggravated assault upon a police &ffidiee.court found thatann di vi dual 6s &
part could not be deemed an oO0instrumentodé unde
corresponding to the terms O6substance, 06 Oart.i
d6dangerous i nsmeaamemdg sdf whRdrmdThh & eh@o Ar 1 0s @804 181
opinion does nothing to prevent punishment of an individual based on the harm actually inflicted.

At | east one New York court has all owed acces
status for criminal chard®dn an attempted assault and reckless endangerment case, the court
granted the stateds motion to have ackvVess to
positive, finding that o w]ei tuhncauotl es utcoh pprroovoef ,t
state of mind (that she acted with depraved indifference to human life) or to provésk gfave r
death to®Fbe vhtsi medson, the court *ftoound t ha
di scl ose tchnéiderdia i1\ infarraatiof/dhile it did not discuss access to medical

records showing HIV status for the prosecution of criminal charges, the court in a separate case
found that the oOadmission into eviHMpositvee of me
statusdé did not violate his due ¥rocess right

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the acctivaggfofmation provided. This

information may or may not be applicable to your specific situation and, ashswith nibsbe

used as a substitute for legal advice

860]d. at *5.

861Pegple v. Nel€&7 N.Y.S.2d 412, 413 (N.Y. App. Div. 1995).
862Pegple v. Plunigatl N.E.2d 363 (N.Y. 2012).

8631d. at 364.

864|(d.

865]d. at 365.

866]d. at 368.

867|(d.

868 Application of Grib&05 N.Y.S.2d 834, 836 (Co. Ct. 1994).
869|d_

870|d_

871|d_

872Carmona v. Connd¢1 WL 2748694, at *2 (S.D.N.Y. July 13, 2011).
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North Carolina Statute(s) that Allow for Criminal Prosecution based on HIV Status:

10AN.C. ADMIN . CoDE 41A.0202

Control measuresHIV

The following are the control measufor the Acquired Immune Deficiency
Syndrome (AIDS) and Human Immunodeficiency Virus (HIV) infection:

(1) Infected persons shall:
(a) refrain from sexual intercourse unless condoms are used; exercise
when using condoms due to possible conddumefai
(b) not share needles or syringes, or any otheretateyl equipment,
paraphernalia, or works that may be contaminated with blood through
previous use;
(c) not donate or sell blood, plasma, platelets, other blood products, se
ova, tissues, ongs or breast milk;
(d) have a skin test for tuberculosis;
(e) notify future sexual intercourse partners of the infection;
(f) if the time of initial infection is known, notify persons who have beer
sexual intercourse and needle partners since theidégetn; and,
(9) if the date of initial infection is unknown, notify persons who have b
sexual intercourse and needle partners for the previous year.

(2) The attending physician shall:
(a) give the control measures in Item (1) of this Rule todnfetients, in
accordance withOA NCAC 41A .0210
(b) If the attending physician knows the identity of the spouse of an HI'
infected patient and has not, with the consent of the infected patient, n
and counseled the spouse, the physician slia# Bpiouse on a form
provided by the Division of Public Health and shall mail the form to the
Division. The Division shall undertake to counsel the spouse. The atte!
physician's responsibility to notify exposed and potentially exposed pe
satisied by fulfilling the requirements of Stdms (2)(a) and (b) of this Rul
(c) advise infected persons concerning-ajeahblood and other body
fluids;
(d) advise infected persons concerning the risk of perinatal transmissic
transmission by bretfeeding.

Continued on the following page
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(3) The attending physician of a child who is infected with HIV and who may
significant risk of transmission in the school or day care setting because of oy
00zing wounds or because of behavioralratalities such as biting shall notify th
local health director. The local health director shall consult with the attending
physician and investigate the following circumstances:
(a) If the child is in school or scheduled for admission and the lobal hei
director determines that there may be a significant risk of transmission
local health director shall consult with an interdisciplinary committee, w
shall include school personnel, a medical expert, and the child's paren
guardian to assisttime investigation and determination of risk. The local
health director shall notify the superintendent or private school directol
need to appoint such an interdisciplinary committee.
(i) f the superintendent or private school director establishes s
committee within three days of notification, the local health direc
shall consult with this committee.
(i) If the superintendent or private school director does not esta
such a committee within three days of notification, the local hea
director shall establish such a committee.
(b) If the child is in school or scheduled for admission and the local hei
director determines, after consultation with the committee, that a signif
risk of transmission exists, the local health directbr sha
(1) notify the parents;
(i) notify the committee;
(i) assist the committee in determining whether an adjustment
made to the studéitschool program to eliminate significant risks
transmission;
(iv) determine if an alternative educatsetsing is necessary to
protect the public health;
(v) instruct the superintendent or private school director concerr
protective measures to be implemented in the alternative educe
setting developed by school personnel; and
(vi) consult with theuperintendent or private school director to
determine which school personnel directly involved with the chil
need to be notified of the HIV infection in order to prevent
transmission and ensure that these persons are instructed rega
the necessity farotecting confidentiality.
(c) If the child is in day care and the local health director determines th
is a significant risk of transmission, the lacath t h di r ect o1

Continued on the foll ow

Center for HIV Law and Policy 156




North Carolina| 2015

€ parents that the chifdust be placed in an alternate child care setting-
eliminates the significant risk of transmission.
(4) When health care workers or other persons have a needlestick or nonsex
intact skin or mucous membrane exposure to blood or body fluidshleaspurce
were infected with HIV, would pose a significant risk of HIV transmission, the
following shall apply:
(a) When the source person is known:
() The attending physician or occupational health care provider
responsible for the exposed persasthiér than the attending
physician of the person whose blood or body fluids is the sourct
the exposure, shall notify the attending physician of the source
exposure has occurred. The attending physician of the source
shall discuss the equre with the source and, unless the source
already known to be infected, shall test the source for HIV infec
without consent unless it reasonably appears that the test cann
performed without endangering the safety of the source person
person administering the test. If the source person cannot be te
an existing specimen, if one exists, shall be tested. The attendir
physician of the exposed person shall be notified of the infectiol
status of the source.
(i) The attending physiciahthe exposed person shall inform the
exposed person about the infection status of the source, offer te
for HIV infection as soon as possible after exposure and at reas
intervals up to one year to determine whether transmission occt
and, i the source person was HIV infected, give the exposed pe
the control measures listed in-Bams (1)(a) through (c) of this
Rule. The attending physician of the exposed person shall instr
exposed person regarding the necessity for protextfidgeatiality.
(b) When the source person is unknown, the attending physician of the
exposed persons shall inform the exposed person of the risk of transir
and offer testing for HIV infection as soon as possible after exposure &
reasonable intesls up to one year to determine whether transmission
occurred.
(c) A health care facility may release the name of the attending physici
source person upon request of the attending physician of an exposed
(5) The attending physician shatiythe local health director when the physicia
good faith, has reasonable cause to suspect a patient infected with HIV is nof
following or cannot follow control measures and is thereby causing a significe
of transmission. Any other person majfy the local health director when the
person, in good faith, has reasonable cause to suspect a person infected witl
not following control measures and is thereby causing a significant risk of
transmission.

Continued on the follow
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(6)When the local health director is notified pursuant to Item (5) of this Rule,
person who is mentally ill or mentally retarded, the local health director shall «
with the attending mental health physician or mental health authority and the
physican, if any, who notified the local health director to develop a plan to pre
transmission.

(7) The Division of Public Health shall notify the Director of Health Services o
North Carolina Department of Correction and the prison facility adnmonigtingn
any person confined in a state prison is determined to be infected with HIV. If
prison facility administrator, in consultation with the Director of Health Service
determines that a confined HIV infected person is not following or canmwet follc
prescribed control measures, thereby presenting a significant risk of HIV
transmission, the administrator and the Director shall develop and implement
a plan to prevent transmission, including making recommendations to the uni
housing classifitan committee.

(8) The local health director shall ensure that the health plan for local jails inc
education of jail staff and prisoners about HIV, how it is transmitted, and how
avoid acquiring or transmitting this infection.

(9) Local health gartments shall provide counseling and testing for HIV infecti
no charge to the patient. Third party payors may be billed for HIV counseling
testing when such services are provided and the patient provides written con:

(10) HIV pretest counasling is not required. Pdest counseling for persons infect
with HIV is required, must be individualized, and shall include referrals for me
and psychosocial services and control measures.

(11) A local health department or the Department neageahformation regarding
an infected person pursuantids. 130AL43(3)nly when the local health
department or the Department has provided direct medical care to the infecte
person and refers the person to or consults with the health care proviaben tine
information is released.

(12) Notwithstanding Rule .0201(d) of this Section, a local or state health dire
require, as a part of an isolation order issued in accordar@eSwitB0AL45
compliance with a plan to assist the individuadrmply with control measures. Th
plan shall be designed to meet the specific needs of the individual and may ir
one or more of the following available and appropriate services:

(a) substance abuse counseling and treatment;

(b) mental health counsegl and treatment; and

Continued on the follo
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(c) education and counseling sessions about HIV, HIV transmission, a
behavior change required to prevent transmission.

(13) The Division of Public Health shall conduct a partner notificadgmarmprto
assist in the notification and counseling of partners of HIV infected persons.

(14) Every pregnant woman shall be offered HIV testing by her attending phy
her first prenatal visit and in the third trimester. The attending physiciastsihai|
pregnant woman for HIV infection, unless the pregnant woman refuses to prc
informed consent pursuant@S. 130AL48(h) If there is no record at labor and
delivery of an HIV test result during the current pregnancy for the pregnant w
the attending physician shall inform the pregnant woman that an HIV test will
performed, explain the reasons for testing, and the woman shall be tested for
without consent using a rapid HIV test unless it reasonably appears that the t
cannot be pgéormed without endangering the safety of the pregnant woman or
person administering the test. If the pregnant woman cannot be tested, an ex
specimen, if one exists that was collected within the last 24 hours, shall be te
using a rapid HIV &. The attending physician must provide the woman with tt
results as soon as possible. However, labor and delivery providers who do nc
currently have the capacity to perform rapid HIV testing are not required to us
rapid HIV test until January 2009.

(15) If an infant is delivered by a woman with no record of the result of an HI\
conducted during the pregnancy and if the woman was not tested for HIV dur
labor and delivery, the fact that the mother has not been tested creates kerea
suspicion pursuant ®.S. 130AL48(h)hat the newborn has HIV infection and th
infant shall be tested for HIV. An infant born in the previous 12 hours shall be
using a rapid HIV test. However, providers who do not currently have the @ap
perform rapid HIV testing shall not be required to use a rapid HIV test until Ja
1, 20009.

(16) Testing for HIV may be offered as part of routine laboratory testing pane
a general consent which is obtained from the patient for treatmemitaned
laboratory testing, so long as the patient is notified that they are being tested
and given the opportunity to refuse.
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N.C. GEN. STAT. 8130A144

Investigation and control measures

(a)The local health director shall investigategased by the Commission, cases
communicable diseases and communicable conditions reported to the local h
director pursuant to this Article.

(b) Physicians, persons in charge of medical facilities or laboratories, and oth
persons shall, upon texpt and proper identification, permit a local health direct
the State Health Director to examine, review, and obtain a copy of medical or
records in their possession or under their control which the State Health Dire«
local health diréar determines pertain to the (i) diagnosis, treatment, or prever
of a communicable disease or communicable condition for a person infected,
exposed, or reasonably suspected of being infected or exposed to such a dis
condition, or (ii) the invegation of a known or reasonably suspected outbreak
communicable disease or communicable condition.

(c)A physician or a person in charge of a medical facility or laboratory who pe
examination, review or copying of medical records pursuabséation (b) shall b
immune from any civil or criminal liability that otherwise might be incurred or

imposed as a result of complying with a request made pursuant to subsectior

(d) The attending physician shall give control measures prescritee@dypinissior
to a patient with a communicable disease or communicable condition and to |
reasonably suspected of being infected or exposed to such a disease or conc
physician shall also give control measures to other individuals ed bgquies
adopted by the Commission.

(e)The local health director shall ensure that control measures prescribed by
Commission have been given to prevent the spread of all reportable commur
diseases or communicable conditions and any otheuoarable disease or
communicable condition that represents a significant threat to the public heal
local health department shall provide, at no cost to the patient, the examinatic
treatment for tuberculosis disease and infection and fotyseanahmitted diseases
designated by the Commission.

Continued on the follow
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(f) All persons shall comply with control measures, including submission to
examinations and tests, prescribed by the Commission subject to the limitatic
of G.S. BOA-148.

(g) The Commission shall adopt rules that prescribe control measures for
communicable diseases and conditions subject to the limitaGo8s I30AL48.
Temporary rules prescribing control measures for communicable diseases ar
conditions shable adopted pursuant to G.S. 1338

(h) Anyone who assists in an inquiry or investigation conducted by the State |
Director for the purpose of evaluating the risk of transmission of HIV or Hepa
from an infected health care worker to patientsho serves on an expert panel
established by the State Health Director for that purpose, shall be immune frc
liability that otherwise might be incurred or imposed for any acts or omissions
result from such assistance or service, prawidethe person acts in good faith a
the acts or omissions do not amount to gross negligence, willful or wanton
misconduct, or intentional wrongdoing. This qualified immunity does not appl
acts or omissions which occur with respect to the operbionaior vehicle.
Nothing in this subsection provides immunity from liability for a violat@sof
130A143.

N.C. GEN. STAT. § 130A25

Misdemeanor

(a)Except as otherwise provided, a person who violates a provision of this Ct
the rules addpd by the Commission or a local board of health shall be guilty c
misdemeanor.

(b) A person convicted under this section for violati@b. 8f 130AL44(f)or G.S.
130A145shall not be sentenced under Article 81B of Chapter 15A of the Gen
Statutedut shall instead be sentenced to a term of imprisonment of no more t
two years and shall serve any prison sentence in McCain Hospital, Section of
of the Division of Adult Correction, McCain, North Carolina; the North Carolin
Correctional Ceat for Women, Section of Prisons of the Division of Adult
Correction, Raleigh, North Carolina; or any other confinement facility designa
this purpose by the Secretary of Public Safety after consultation with the Stat
Director. The Secretany Public Safety shall consult with the State Health Direc
concerning the medical management of these persons.

Continued on the foll ow
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/(c)NotWithstanding’s.S. 1481.1,G.S. 1483, or any other contrary provision of Iaw,a\
person imprisonefor violation ofG.S. 130AL44(f)or G.S. 130AL45shall not be releasec
prior to the completion of the person's term of imprisonment unless and until a
determination has been made by the District Court that release of the person woulc
create a dangtr the public health. This determination shall be made only after the n
consultant of the confinement facility and the State Health Director, in consultation:
local health director of the person's county of residence, have made recomaenthei

Q:ourt. j

HIV exposure is prohibited under the health code and can result in incarceration.

Although there is no specific Higlated criminal transmission statute in North CarolinaisHIV
considered a communicabigedse requiring compliance with health regulations and control
measures governing the spread of such a didAaseximum of two years imprisonment may
occur from violating these regulations, and individuals will nadsedebefore the end of their
sentence unless they are no longer considered a public danger by local%tthorities.

Condoms or other protection must be used during sexual intercourse, and HIV status must be
disclosed.

HIV positive persons must notify sdixual partners that they have tested positive féfHfithe

date of infection is known, sexual eedie partners from that date forward must be notified of the
i ndi vi du a F®therwisk,\dll sach pattners from the year prior to testitigepfisi

HIV must be notified”’

The North Carolina regulation does not p
intercourse, 6 and whether oral sex or an
sexual intercoursequére, under the statute, the use of condoms and disclosure.

In November 2011, a ¥éarold HIV positiveman was charged with a public health violation for
failing to tell a sexual partner of his HIV stfuis.August 2008, a 3&arold HIV positiveman

was sentenced to thirty months of probation for having unprotected sex with numerou¥artners.
He was later sentenced to six months of house arrest for further acts of unproté€tted sex.

873N.C.GEN. STAT. §130A144¢f) (201).
8748 130A250)-(c) (2010).

87510AN.C.ADMIN . CoDE 41A.0202 (2@1.
876|(.

877|d_

8%8pol i ce: Man di d,ABM] Nowe 4, PO1llpvailablemte r he has HI V
http://abclocal.go.com/wtvd/story?section=news/local&id=8419702.

879Club DJ on house arrest for violating\frohatiok, Oct. 21, 200&vailable lattp://www.wral.com/news/

news_briefs/story/3781930/
880|(.
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HIV positive persons are prohibited from donating blood, organdjuman tissue, semen, or
breast milk.

Under North Carolinads A dHIM poditigemustanot donage oCselld e , p
blood, plasma, platelets, any other blood products, semen, ova, tissues, organs, of®reast milk.

Sharing needles whildeing HIV positive can result in criminal penalties.

North Carolinads Admini st r aHIM posdgivef®dmdharing r ohi bi t
needles, syringes, or any other drug parapherrtai@yHae contaminated with bld&d.

HIV positive persons are also subjedio general criminal laws in North Carolina.

In many states, including North Carolina, HIV exposure is often prosecuted under general criminal
laws such as assault or reckless endangerment. In 28@xraldbllV positiveman washarged

with assault inflicting serious bodily injury and assault with a deadly weapon after he cut a police
of fi cer 0 sbuttedhhinmdnd bit hig emrdduring an altercdfidhis is in spite of the fact

that the CDC has concluded that there exidysa negligible risk of HIV infection from a Kite.

At | east two courts have found that HIV is ca
sexual assault cases. In 2005, a man was convicted of, among other charges, sexual assault with a
deadlyweapon inflicting serious injury and violation of control measures for having sex with an
underage bd¥: The boy later tested positive for HIV, but transmission is irrelevant for

prosecutiofi®®In State v. Mantke North Carolina Court of Appeals deterththatcharges of

assault with deadly weapon and attempted murder, which arose from fact that deféti¥ant was
positive when he sexually assaulted the minor victim, were properly joined for trial with charges of
firstdegree statutory rape and takioigcent liberties with minéf.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be apahileto your specific situation and, as such, it should not be
used as a substitute for legal advice

88110AN.C.ADMIN. CoDE 41A.0202.

882|d_

883Man used his HIV as weapon, pdlieevsagsERVERCOM, June 22, 2008vailable at
http://www.newsobserver.com{®9/06/22/81920/manrusedhis-hiv-asweaporpolice.html.

884 CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk Estimate@erAct Probability of Acquiring HIV

from an Infected Source, by Expdsuie Ac20)4vailable lattp://www.cdc.govhiv/policies/law/risk.html (last

visited Dec. 201).

885State v. Murphy, 612 S.E.2d 694, at *1 (N.C. Ct. App. 2005). The control measure charges were dismissed due to the
statute of limitationsd. at *67.

886|d_

887511 S.E.2d 332, 336 (N.C. Ct. App91L99
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North Dakota Statute(s) that Allow for Criminal Prosecution based on HIV Status:

N.D. CENT. CODE §12.120-17

Transfer of body fluid that may contain the human immunodeficiency virts
Definitions --Defenses-Penalty

1.As used in this section, unless the context otherwise requires:
a.oBody fluidd means semen, irpextive of the presence of spermatozoa; bl
or vaginal secretion.
b. 0Transfed means to engage in sexual activity by ggetighl contact, oral
genital contact, or argenital contact, or to permit the reuse of a hypodermi
syringe, needle, or demidevice without sterilization.

2.A person who, knowing that that person is or has been afflicted with acquired |
deficiency syndrome, afflicted with acquired immune deficiency syndrome relate
complexes, or infected with the human immunodefjoignis, willfully transfers any ¢
that perso@& body fluid to another person is guilty of a class A felony.

3.1t is an affirmative defense to a prosecution under this section that if the transf:
by sexual activity, the sexual activity took pédeedén consenting adults after full
disclosure of the risk of such activity and with the use of an appropriate prophyla
device.

N.D. CENT . CODE §12.132-01

Classification of offensesPenalties

Offenses are divided into seven classes, which angriied and subject to maximu
penalties, as follows:

2.Class A felony, for which a maximum penalty of twent@iggaisonment, a fine of
ten thousand dollars, or both, may be imposed.

HIV status must be disclosed beforesexual activity and condoms or other protections must
be used.

In North Dakota, a person who is aware that she/he is HIV positive may be criminally liable and
face penalties of up to twenty years in prison and a $10,000 fine if she/he engagesiirigexual
including penilgaginal sex, anal sex, and oral sex, withesuperson without disclosing her/his
status®lt is an affirmative defense if the HIV positive person disclosed her/his status and used

888N.D. CENT. CODE §§12.120-17(2)(2013)12.13201(2013).
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condoms or other protection during the sexctality?*

Neither the intent to transmit nor adtiransmission of HIV is necessary for a conviction under
this statute. There has been at least one prosecution in North Dakota for exposure @tddé/. In
v. Bethkéhe defendant was charged witleise offenses, including omeict of transfer of a

bodily fluid containing HI¥?°The published appellate opinion stated that the trial court found him
not guilty on this count, but it contains no other information regarding this’€harge.

HIV positive persons may not share needles.

In North Dakota, a person who is aware that she/he is HIV positive may be criminally liable if
she/he transfers blood or bodily fluids to another person by allowing them to use a needle or
syringe previously used by the Hbgifive person without first sterilizingfit\leither the intent to
transmit nor actual transmission of HIV is necessary for a conviction.

Important note: While we have made an effort to ensure that this information is current, the law is
always changirgnd we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situation and, as such, it should not be
used as a substitute for legal advice.

889812.120-17(2).
890763 N.W.2d 492, 496 (North Dakota 2009).
891|d_

802§§12.120-17(2)12.:3201.
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Ohio Statute(s) that Allow for Criminal Proseution based on HIV Status:

OHIO REV. CoDE ANN . 8§2903.11
Felonious assault

(A) No person sall knowingly do either of the following:

(1)Cause serious physicahar m t o anaocurdbanm or t o anc
(2)Cause or attempt to cause physical harm to another or to@nothern by means c
a deadly weapon or dangerous ordnance.

(B)No person, wh knowledge that the person has tested positive as a carrier of a"
that causes acquired immunodeficiency syndrome, shall knowingly do any of the 1
(1)Engage in sexual conduct with another person without disclosing that knowledq
other person prior to engaging in the sexual conduct;

(2)Engage in sexual conduct with a person whom the offender knows or has reas
cause to believe lacks the mental capacity to appreciate the significance of the kn
that the offender has testgabitive as a carrier of a virus that causes acquired
immunodeficiency syndrome;

(3)Engage in sexual conduct with a person under eighteen years of age who is nc
spouse of the offender.

(C)The prosecution of a person under this section does nadprpoosecution of that
person undesection 2907.02 of the Revised Code

(D)(1)(aWhoever violates this section is guilty of felonious assault. Except as othe
provided in this division or division (D)(1)(b) of this section, felonious ass@lding af

the second degree. If the victim of a violation of division (A) of this section is a pes
officer or an investigator of the bureau of criminal identification and investigation,

felonious assault is a felony of the first degree.

(b) Regardlesd avhether the felonious assault is a felony of the first or second degt
under division (D)(1)(a) of this section, if the offender also is convicted of or plead
to a specification as describesection 2941.1423 of the Revised @uomtevas incided
in the indictment, count in the indictment, or information charging the offense, exc
otherwise provided in this division or unless a longer prison term is required undel
other provision of law, the court shall sentence the offender to @omapdson term as
provided in division (B)(8) séction 2929.14 of the Revised Ctdke victim of the
offense is a peace officer or an investigator of the bureau of criminal identification
investigation, and if the victim suffered seriousgathysirm as a result of the commiss
of the offense, felonious assault is a felony of the first degree, and the court, purst
division (F) okection 2929.13 of the Revised Csldell impose as a mandatory prisor
term one of the prison terms présed for a felony of the first degree.

Continued on the foll owi
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(2)In addition to any other sanctions imposed pursuant to division (D)(1) of this se
for felonious assault committed in violation of division (A)(2) of this section, itdllie ¢
weapon used in the commission of the violation is a motor vehicle, the court shall
upon the offender a class two suspension of the offeddee® license, commercial
drivei® license, temporary instruction permit, probationary licensaresigent
operating privilege as specified in division (A)&8ctibn 4510.02 of the Revised Cod:

(E) As used in this section:

(1) dDeadly weapdarandodangerous ordnar@lave the same meanings agation
2923.11 of the Revised Code

(2) oMotor ehicl® has the same meaning aseiction 4501.01 of the Revised Code
(3)doPeace officérhas the same meaning aseiction 2935.01 of the Revised Code
(4)6Sexual conduthas the same meaning aseiction 2907.01 of the Revised Code
except that, assed in this section, it does not include the insertion of an instrument
apparatus, or other object that is not a part of the body into the vaginal or anal opg¢
another, unless the offender knew at the time of the insertion that the instrument,
apparatus, or other object carried the offe@mdedily fluid.

(5)dlnvestigator of the bureau of criminal identification and investigagams an
investigator of the bureau of criminal identification and investigation who is commi
by the superintelent of the bureau as a special agent for the purpose of assisting |
enforcement officers or providing emergency assistance to peace officers pursuar
authority granted undsection 109.541 of the Revised Code

(6)dlnvestigatad has the same meamias irsection 109.541 of the Revised

OHIO REV. CODE ANN . §2907.24
Soliciting, solicitation after positive HIV test

(A) No person shall solicit another to engage with such other person in sexual acti
hire.

(B) No person, with knowledge thhétperson has tested positive as a carrier of a vir
that causes acquired immunodeficiency syndrome, shall engage in conduct in viol
division (A) of this section.

(C)(1)Whoever violates division (A) of this section is guilty of solicitinglesnaasor of
the third degree.

(2)Whoever violates division (B) of this section is guilty of engaging in solicitation
positive HIV test. If the offender commits the violation prior to July 1, 1996, engag
solicitation after a positive HIV tésa felony of the second degree. If the offender
commits the violation on or after July 1, 1996, engaging in solicitation after a posit
test is a felony of the third degree.

Continued on the fol

| owi
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(D) If a person is convicted of or atis guilty to a violation of any provision of this
section, an attempt to commit a violation of any provision of this section, or a violat
or an attempt to commit a violation of a municipal ordinance that is substantially ec
to any provisionf this section and if the person, in committing or attempting to com
the violation, was in, was on, or used a motor vehicle, the court, in addition to or
independent of all other penalties imposed for the violation, may impose upon the
a classix suspension of the per&odrive® license, commercial dri@dicense, temporal
instruction permit, probationary license, or nonresident operating privilege from the
specified in division (A)(6) sfction 4510.02 of the Revised Code.umofienposing
upon the offender the class six suspension, the court instead may require the offer
perform community service for a number of hours determined by the court.

OHIO REV. CODE ANN. 8§ 2907.241

Loitering to engage in solicitation,loitering to engage insolicitation after positive
HIV test

(A) No person, with purpose to solicit another to engage in sexual activity for hire &
while in or near a public place, shall do any of the following:

(1)Beckon to, stop, or attempt to stop another;

(2)Engage or attempt to engage another in conversation;

(3) Stop or attempt to stop the operator of a vehicle or approach a stationary vehicl
(4)1f the offender is the operator of or a passenger in a vehicle, stop, attempt to stc
beckon to, attempt tcelokon to, or entice another to approach or enter the vehicle o
which the offender is the operator or in which the offender is the passenger;

(5) Interfere with the free passage of another.

(B)No person, with knowledge that the person has tested pas#ivearrier of a virus
that causes acquired immunodeficiency syndrome, shall engage in conduct in viol:
division (A) of this section.

(C)As used in this section:

(1)oVehicleb has the same meaning aseiction 4501.01 of the Revised Code

(2) 0Public plac@means any of the following:

(a)A street, road, highway, thoroughfare, bikeway, walkway, sidewalk, bridge, alle)
alleyway, plaza, park, driveway, parking lot, or transportation facility;

(b) A doorway or entrance way to a building thatfrom a place described in division
(C)(2)(a) of this section;

(c)A place not described in division (C)(2)(a) or (b) of this section that is open to th
public.

Continued on the foll owi.]
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(D)(1)Whoever violates division (A) of this sectionilty gif loitering to engage in
solicitation, a misdemeanor of the third degree.

(2)Whoever violates division (B) of this section is guilty of loitering to engage in so
after a positive HIV test. If the offender commits the violation priowyt,J1L996,
loitering to engage in solicitation after a positive HIV test is a felony of the fourth de
the offender commits the violation on or after July 1, 1996, loitering to engage in
solicitation after a positive HIV test is a felony of theddgree.

OHIO REV. CODE ANN. §2907.3
Prostitution, prostitution after positive HIV test

(A) No person shall engage in sexual activity for hire.

(B)No person, with knowledge that the person has tested positive as a carrier of a
that causes agiged immunodeficiency syndrome, shall engage in sexual activity for

(C)()Whoever violates division (A) of this section is guilty of prostitution, a misden
of the third degree.

(2)Whoever violates division (B) of this section is guiltygafjerg in prostitution after a
positive HIV test. If the offender commits the violation prior to July 1, 1996, engagi
prostitution after a positive HIV test is a felony of the second degree. If the offende
commits the violation on or after July B6l®ngaging in prostitution after a positive F
test is a felony of the third degree.

OHIO REV. CoDE ANN. §2921.38

Harassment by inmate

(A) No person who is confined in a detention facility, with intent to harass, annoy, t
or alarm anothergpson, shall cause or attempt to cause the other person to come i
contact with blood, semen, urine, feces, or another bodily substance by throwing tl
substance at the other person, by expelling the bodily substance upon the other pe
in any other manner.

(B)No person, with intent to harass, annoy, threaten, or alarm a law enforcement ¢
shall cause or attempt to cause the law enforcement officer to come into contact w
blood, semen, urine, feces, or another bodily substanoasggtihe bodily substance i
the law enforcement officer, by expelling the bodily substance upon the law enforc
officer, or in any other manner.

Continued on the followi.]
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(C)No person, with knowledge that the person is a carrienofut¢hat causes acquire
immunodeficiency syndrome, is a carrier of a hepatitis virus, or is infected with tub
and with intent to harass, annoy, threaten, or alarm another person, shall cause or
to cause the other person to come intdamtrwith blood, semen, urine, feces, or anotl
bodily substance by throwing the bodily substance at the other person, by expellin
bodily substance upon the other person, or in any other manner.

(D) Whoever violates this section is guilty of haeagsmith a bodily substance. A
violation of division (A) or (B) of this section is a felony of the fifth degree. A violatic
division (C) of this section is a felony of the third degree.

(E)(1)The court, on request of the prosecutor, or the law enfent authority
responsible for the investigation of the violation, shall cause a person who alleged|
committed a violation of this section to submit to one or more appropriate tests to
determine if the person is a carrier of the virus that causiesdacgmunodeficiency
syndrome, is a carrier of a hepatitis virus, or is infected with tuberculosis.

(2) The court shall charge the offender with the costs of the test or tests ordered ur
division (E)(1) of this section unless the court determindisetlzaicused is unable to pa
in which case the costs shall be charged to the entity that operates the detention f:
which the alleged offense occurred.

(F) This section does not apply to a person who is hospitalized, institutionalized, or
confined in a facility operated by the department of mental health or the departmer
developmental disabilities.

OHIO REV. CoDE ANN . §2927.13

Sale or donation of blood by AIDS carrier

(A) No person, with knowledge that the person is a carrier of d&troauses acquired
immune deficiency syndrome, shall sell or donate the@étsod, plasma, or a produc
of the perso@ blood, if the person knows or should know the blood, plasma, or proi
the perso& blood is being accepted for the purpos@ns$fusion to another individual.

(B)Whoever violates this section is guilty of selling or donating contaminated blooc
felony of the fourth degree.

Center for HIV Law and Policy 170



Ohio| 2015

OHIO REV. CODE ANN. §2929.14

Prison terms

(A) Except as provided in division (B)(1), (B)(2J3YB(B)(4), (B)(5), (B)(6), (B)(7), (B)(8
(E), (G), (H), or (J) of this section or in division (D)(6cfion 2919.25 of the Revised
Codeand except in relation to an offense for which a sentence of death or life impris
is to be imposed, iféhcourt imposing a sentence upon an offender for a felony elects
required to impose a prison term on the offender pursuant to this chapter, the court
impose a definite prison term that shall be one of the following:

(1) For a felony of the firdegree, the prison term shall be three, four, five, six, seven
nine, ten, or eleven years.

(2)For a felony of the second degree, the prison term shall be two, three, four, five,
seven, or eight years.

(3)(a)For a felony of the third degrtbat is a violation afection
2903.062903.082907.032907.040r 2907.05 of the Revised Cadé¢hat is a violation

of section 2911.02 2911.12 of the Revised Cddée offender previously has been
convicted of or pleaded guilty in two or mopasae proceedings to two or more
violations okection 2911.02911.022911.110r2911.12 of the Revised Coiife prison
term shall be twelve, eighteen, twémy, thirty, thirtysix, fortytwo, fortyeight, fiftyfour,
or sixty months.

(b) For a féony of the third degree that is not an offense for which division (A)(3)(a) «
section applies, the prison term shall be nine, twelve, eighteerfptwethtiyty, or thirty
six months.

(4)For a felony of the fourth degree, the prison term ghsaikpseven, eight, nine, ten,
eleven, twelve, thirteen, fourteen, fifteen, sixteen, seventeen, or eighteen months.
(5) For a felony of the fifth degree, the prison term shall be six, seven, eight, nine, te
eleven, or twelve months.

HIV positive persons can be prosecuted for failing to disclose their HIV status to sexual
partners.

Ohi ods felonious assault statute specifically

to sexual partners. Under this statute, it is also a felony punishable by up to eight years

i mprisonment for engaging in sexual conduct

or engaging in such conduct with someone under the age of &fjhteen.

830HI0 REV. CODE ANN. § 2903.11(B) (West 201§ 2929.14(A)(2) (West 201
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0Se x ual ¢ on fdenilevaginal sex, @alalsekeorml sex, and, without consent, the insertion,
however slight, of any part of the body or any instrument that carries the bodily fluids of an HIV
positive person into ®nother personds vagina

The only affirmative defense to prosecution i
prior to engaging in any of the abowentioned conduct. The disclosure must be made prior to the
first initialact of such conduct and using condonwtter forms of protection is not a defense.

Neither the intent to transmit HIV nor HIV transmission is required for prosecution.

Ohi o0ds felonious assault st atStatweGonraeghe sur vi ved
defendant was convictefitwo counts of felonious assault for failing to tell his sexual partner that

he wasHlV positive®**He was sentenced to sixteen years imprisonment and was required to register
as a sex offend® The omplainant later tested positive for Hi\At trial,there were numerous

di screpancies in the partiesd6 testimony, incl
he wagHlV positiveprior to their sexual relationsfifGonzalez testified that the complainant

asked him before they began theiraderlationship whether the rumors about him lhéiig

positive were true and he confirmed that he had tested positive for HIV and insisted that they use
condoms every time thegchseX?® The complainant, however, testified that when she confronted
Gonzale he denied his HIV status and that they had only used a condéfhmacielition to the

testimony of the defendant and complainant, the defendant hagirfnend testify that he had

disclosed his HIV status to her and always insisted on using £8hdom

On appeal, Gonzalez argued, among other issues, that the statute was unconstitutiéfialy vague.
asserted that the statute did not provide enough information on whatgansgtis o0 di scl osur
whether such disclosure had to be made prior to eaehcExact with the same person, or

whether disclosure needed to be in witiffigo r  a Jo buaviwe ad/gifbr-vagueness challenge,

the statute must be written so that a person of common intelligence can determine what conduct is
prohibited, and theagtute must provide sufficient standards to prevent arbitrary and discriminatory
enfor c®meentcdurt rejected the defendantds voic
ordinary meaning of o0disclosed is gu¥ead in eve
court reasoned that if &V positiveperson disclosed her/his statns®to a sexual partner then

this would negate guilt for any subsequent contact the person had with that’ pantinak.

894 § 2903.1(E)(4).
895796 N.E.2d 12, 17 (Ohio Ct. App. 2003).
s96]d.at 17, 18.

897]d.at 19.
898|(.

899|(d.
900|(d.

901]d. at 1920.
902]d. at 21.
903|d. at 2122.
904]1d.at 21.
905|d.

906|d. at 22.
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disclosure was also held to be sufficient as thteeasoned it was disingenuous to suggest that
written, signed, and notarized disclosure would be necessary to avoid pr8Secution.

The court also held that though there was a Vv
the prosecutionfaied t o obtain court authorization for
Oharenss errord because of the o¥her evidence o

As State v. Gonzalemonstrates, it is very difficult to prove disclosure in court. In maegef t
cases, there is no proof that¥ positiveperson disclosed her/his status and the only evidence
available is the testimony of the defendant, complainant, or other witnesses.

Below are other examples of prosecutior8\6positiveindividualsmd er Ohi o06s f el oni

assault state®®

1 In 2013, a 48earold woman was convicted of two counts of felonious assault and
sentenced to eight years in prison for failing to tell two sexual partners thaitit¥ie was
positive’®

1 In 2012, amIV positive marwas sentenced to three years in prison for failing to disclose
his status to a sexual partfer.

1 In 2012, a 29earold former professional wrestler was sentenced totthatyears in
prison for having sex with women without disclosinglWigositivestatus’*?

1 In 2012, amlV positive man pleaded guilty to three charges of felonious assaak and w
sentenced to five years in prison for infecting three women witl? HIV.

1 In September 2011, BtV positive woman was charged with felonious assault, among
othe things, for spitting on patrons at a%ar.

1 In 2011, a 3%earold man was chargedth two counts of felonious assault for allegedly
having sexual relations with ay&&rold boy?* The boy later tested positive for HI¥.

907|d.

908]d. at 18.

90hi ods felonious assaul tokantoani intgd yaHcaarans ap qpOaweREY.citaedr .pée r s
CoDE ANN. § 2903.11(A)(2A. woman was convicted of attempted felonious akwsahiling a hospital employee who
was trying to restrain h&tate v. Reifll, 1998 WL 787389, at-21(Ohio Ct. App1998). Prior to the assault she had
told the hospital staff that she had AIDS though she dittirent*1. On appeal the court viththe conviction and
ordered the release of the defendant because the prosecution failed to prove that the defémglgrdaused or
attempted to cause serious physical harm to the victim by biting him with the intent to padd.an HlV.

910H|V Positive Woman Gets 8 Years Prison for Having Séxvwa@RiMeom, Aug. 23, 2013yailable at
http://www.limaohb.com/news/local_news/article_2dfeléaPd11e291a6001a4bcf6878.html.

911 John W. Goodwin, JHIV -Positive Man Sentenced to Three YearsomAssaui May 18, 2012yailable at
http://www.vindy.com/news/2012/may/18/hiypositivemansentencedbo-threeyear/.

9120hio Wrestler Gets 32 Years in HIV AssahthCdsevs Jan 23, 2018yailable at
http://www.foxnews.com/us/2012/01/23/ohiewrestlergets32-yearsn-hiv-assawutase/.

213Michael SangiacomntdlV Positive Man Sentenced for InfeotimreJI3-H#V/PLAIN DEALER, Jan. 10, 201&vailable at
http://blog.cleveland.com/metro/2012/01/hiv_positive_man_sentenced_for.html.

914H|V Positive Woman Behind Bars After Spitting on SeverdlBecRatrdNsys Sept. 2, 2014yailable at
http://www. 19actionnews.com/story/15383123Apwsitivewomanspitson?clienttype=printable.
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In May 2011, aHIV positivewoman was arrested on a felony prostitution chdrge.

In October 2010, a mavas charged with felonious assault for allegedly failing to tell his
wife that he waldIV positive®® After the man was admitted to the hospital with

pneumonia his doctor allegedlgtart ened t o tell the mands wi
the man did not disclose his stétus.

1 In 2010, a 5¥earold HIV positive man pleaded guilty to felonious assault and was
sentenced to five years imprisonment for failing to tell his wife that hi&/was H
positive’”’ The man did not tell her of his status any time during their fourteen year
relationship, and she did not seek treatment for HIV infection until after it had turned into
AIDS **He was originally charged with attempted murder in additiooniodel
assault?

1 AnHIV positive nan pleaded guilty for failing to disclose his HIV status to his sexual
partne’?He was originally sentenced to ten years imprisonment for felonious assault and
for possessing cocaffie.

1 In 2009, amIV positive man wa®gstenced to seven yeangrisonment for failing to
disclose his HIV status to his alleged rape VfEfiime man appealed his conviction,
arguing that he did not know his HIV status and could therefore not be convicted under
the statuté&®The court reasodethat because the defendant had discusgeti/his
positive status with detectives, there was sufficient evidence to show that he knew his HIV
status despite the fact that there was no medical record that the defendant had tested
positive for HIVZ’

1 In 2006, arHIV positiveman was convicted of nine counts of felonious assault for
exposing his sexual partner, who was under the age of eighteen and not his wife, to

915Kelli WynnBoy, 15, Infected by Man wittDWoN DAILY NEwS June 16, 2014vailable at

http://www.daytondailynews.com/news/news/critaev/boy-15infectedby-manwith-hiv/inMsDs/.
916 |d .

917|d.

918Tom GiambroniHusband Allegedly Kept HIV a BleseiNG JOURNAL, Oct. 2, 201@vailable at
http://mww.morningjournalnews.com/page/content.detail/id/526618/HuskatebedhkeptHIV -a
secret.html?nav=5006.

919|d.

920Gabriel Bad, Man Who Gave Wife AIDS Gets Five Years iTHEsam DEALER, Mar. 8 201@vailable at
http://blog.cleveland.com/metro/2010/03/man_who_gave_wife_aids_gets_5.html.

921|d_

922Gabriel Bairdywoman Hopes Tale Can Warn Others After Her Hudbalte€anGases Her AIDE PLAIN
DEALER, Feb. 28, 2016ayailable at
http://blog.cleveland.com/metro/2010/02/oman_hopes_she_can_warn_others.html.

923State v. Joriés. 23156, 2009 WL 4811329, at *1 (Ohio Ct. App. Dec. 11, 2009).

924|d. at*3 (vacatirgnd r emanding due to the stateds failure to me

defendant to a term of imprisonment of two to four years.).
925 State v. Rusded. 09AR226, P09 WL 3090190, at *1 (Ohio Ct. App. Sept. 29, 2009).

926|d. at *4.
927|(d.
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HIV.?*®He was sentenced to forty years imprisonment and forced to register as a sex
offender’®

An HIV positive man was sentenced to four years imprisonment for abduction and six
years imprisonment for felonious assault for failing to tell his sexual partner that he was
HIV positive?® The trial court ordered that the sentences be served consét\@inely
appeal, the court found that the trial
proper because the defendant could have transmitted HIV to the complainant and
because it was unclear how many other people theashtfienag have exposed ttvH

through unprotected s&X.

An HIV positive man was sentenced to four years in jail under felonious assault charges
for failing to tell his sexual partner that helWgsositive?*®

An HIV positiveman pleaded guilty to two counts of felonious asedukiass sentenced
to twelve years imprisonment for failing to tell his sexual partners about his Hi¥ status.

In 2008, amIV positive man was charged with felonious assault ifug faildisclose his
HIV status to his sexual partf&r.

After being rekesed from prison for felonious assault chaididgositive persons may be subject
to invasive parole and community control standards. In 200I%, positiveman was sentenced
to two years imprisonment for failing to tell his sexual partner thatti/vpasitive®° A year

later he was released and put on community control for fiv€yaarsart of his communlty

cont
t he

rol , t he hlaveroesexuhlacontact with any iddividugl without prior approval of
court as t &Dsringchis community controldthewdéfeshda@t Engaged in two

sexual relationships, one with a man and one with a woman, both of whom knew cdtatss]1V

but only the woman had received court apptS¥althe trial regarding whether the defendant had
violated his community control sanctions by engaging in sexual relationship with the man without
court approval the trial court found the defendailtygand sentence him to two years
imprisonment?

928State v.
929|d.a t

Christitilo. 07 JE 9, 2007 WL 4696853, at *1 (Ohio Ct. App. Dec. 28, 2007).
*2, *7 (stating that ofelonious assaul't

. An offender havmg sexual comavith a person under 18 years of age who is not their spouse when the offender
he is HIV positive is felonious assault that has
sexual predator if the offender is sentenced forasekuy or i ent ed of fense . . . . 0)

knows

930State v.
931 |d i

932]d. at *3.

933State v.

Gejdéw. 220732004 WL 3017314, at *1 (Ohio Ct. App. Dec. 22, 2004).

RohedB5 N.E.2d 594, 596 (Ohio Ct. App. 2004).

934Tracey ReadlJlan Gets 6 More Years in HI\V Gas&lEWSHERALD, Sept. 6, 2008ydable dtttp://www.news
herald.com/generalews/20080906/magets6-moreyeardn-hiv-case

935Dana Wilsonilan Who Hid HIV Status Charged With ARsa@bLumBuUsDISPATCH June 30, 2008vailable at
http://www.dispatch.coméontent/stories/local/2008/07/01/ayala_hiv.html

936 State v.
937 |d i

Eversel® N.E. 2d 643, 645 (Ohio Ct. App. 2009).

938]d. at 645.

939|d.
940|(d.
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On appeal, the defendant argued that he did notvidlaee cour t s order s becal
man never had sex; (2) even i f they had a sex
HIV staus; and (3) it was an unconstitutional invasion of his right to privacy to require court

approval for poterdl sex partnel$The Ohi o Court of Appeals was ¢
breadth of the community control requiring court approval for sexual gautrfersd that the

defendant failed to timely appeal the right to privacy issue and would thereforessoif&ddire

court overruled the defendantds other issues
monitoring theedetendanobdecacthei public from
defendant] demonstrated when he failed to disetosendition to the initial victim of his

of f e*iThecoudt held that the defendant was in violation for failing to get court approval of his
sexual relationship with the man despite the
HIV status’*

HIV positive persons can face criminal penaks for prostitution and solicitation of
prostitution.

It is a thirddegree felony fdlV positivepersons to solicit (advertising the illegal sale of sex for

hire) or encourage another to solicit pragiitd*”It is a felony in the fifth dgee for amlV

positvep er son t o Ol oi t er “FooHI\enegativepeesons the chargeisa i t ut i o
misdemeanor in the third degtée.

A person o0l oiters to engstgseopmnother personsengagesidri on o
attempts to engage another in conversation, stops or attempts to stop the operator of a car, or
approaches a stationary car with the intent to engage in sexual activity for hire while in or near a
public plac&®A person can alde chargewith loitering to engage in prostitution if she/he is the
driver or passenger in a car and tries to do any of the aforementioned activities or tries to entice
another person to approach or enter the vehicle with the purpose ofyengaegal activity for

hire®4°

Under this statute it does not matter whether any sexual act was performed, if there was any
possibility of transmitting HIV, or if there was an intent to transmit HIV. The mere discussion of
engaging in sexual conductrfamey isufficient for prosecution. Btate v. McPhertun

appellant was found guilty of solicitation of prostitution Whilgositiveand was sentenced to
three years imprisonment and forced to register as a sex &ffevidBherson was charged when
he appoached an undercover officer, who knew that McPhersétiWpsesitiveand had been

941]d. at 646.

942|d_

943]d.at 647.

944]1d.at 64748.

%450HI0 REV. CODE ANN. §§ 2907.24West 2014907.25 (We20H).
946§ 2907.241(B) (West 21

47§ 2907.241(D)(1).

218§ 2907.241(A)L3).

9§ 2907.241(A)(4).

950758 N.E.2d 1198, 1199 (Ohio Ct. App. 2001).
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previously arrested for solicitafidiThe two engaged in conversation and when McPherson agreed
to perform a sexual act for $10 he wastd>>

On appeal, the Ohio Qd of Appeals addressed whether there was sufficient evidence to convict
McPhersn of solicitation, if McPherson knew ofHhil¥ positivestatus, and whether thial

court correctly forced him to register as a sex offéhtlee court found that becaubke

defendant initiated the conversation with the undercover affet@ras the first person to discuss

sex and money there was enough evidence to successfully prosecute him for solicitation despite the
fact that no sexual act or exchange of money badexf® On the question of whether the

defendant knew hi$lV positivestatus, the court concluded that the medical records noting the
defendastasdstae police departmentds vice squ
sufficient to provéhat McPherson knew he w#% positive®>*The court reversed the finding that

the defendant had to register as a O0sex offen
oriented offens&®

Other examples of prosecutions for solicitation anttptios after aHIV positivetest include:

1 AnHIV positivewoman was convicted of two counitsoliciting another to engage in
sexual activity for hire after a positive HIV°téShe was sentenced to four years
imprisonment, each charge to be seswadurrently>®

1 In 2000, amIV positiveman was convicted of solicitation while biiivgpositiveand
was sentenced to two years imprisonfrient.

1 A 25yearold HIV positiveman was arrested for solicitation and prostitution while
knowing he wasllV positive®®

1 In 2010, amIV positive woman was indicted for solicitation after testing positive for
HIV.%*She was subsequently charged twice for prostifation.

1 In 2003, a woman was sentenced to two years impris@fi@epkading guilty to
solicitation with tb knowledge that she had Ht¥/.

951|d.at 1200.

952](d.

953]d.at 1199.

954]d.at 1200.

955]d.at 120€01.

956]d.at 120102.

957 State v. WeNlp. 22966, 2009 WL 4268554, at *1 (Ohio. Ct. App. Nov. 25, 2009).

958|(d.

959 State v. Jorids. 19978, 2004 WL 690419, at *1 (Ohio Ct. App. Apr. 2, 2004).

90 ucas SullivailV -Positive Prostitute Picked up by UndeBaveoiCBpiLY NEws(Ohio), Sept. 122009,
available lattp://mo.daytondailynews.com/blogs/content/shaigeh/blogs/dayton/daytoncrime/entries/2009/09/.
961 John FuttyWWoman Faces Multiple Counts of Soliciting, WithGtiMuMBUSDISPATCH July 31, 2018yailable at
http://lwww.dispatchcom/content/stories/local/2010/07/31/womaifiacesmultiplecountsof-solicitingwith-

hiv.html.
962|d_
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HIV positive persons face penalties for exposing others to any bodily fluid.

Under Ohi ods har asll¥positvé peisons canfavathiehreesfélug t ut e
charges for exposing any other person to their iges, saliva, blood, or any other bodily

substance with the intent to annoy, threaten, alarm, or’f{aiassgh the statute is named
oOoharassment by inmate, 6 a @@&confmemerdtobes not hav
prosecuted under this statute.

HIV positive persons face increased sentences despite the fact that many of the bodily substances at
issue present no risk of transmitting HIV. Urine, feces, and saliva are not kisowtteirs. of

HIV,**but HIV positivepersons can nonetheless facesthiears imprisonment for exposing

others to these fluidEHIV negativepersons, alternatively, face a maximum of one year

imprisonment for violating the samelg&if’ Many of the cases under this statute arise from

people spitting at or throwing urindaat enforcement officials.

In State v. Thomp#weHIV positivedefendant was a prisoner at the Southern Ohio Correctional
Facil ity GrevBax@FRull of feees al a mit&€Ehe feces hit her in the face, hair, arms,
chest and 1§ The defadant was brought before the Rules Infraction Board at SOCF and was
sentenced to fifteen days in disciplinary cofftkté. was also indicted on two ntaiof

harassment by an inm#tdhe defendant moved to dismiss on the grounds of double jeopardy,
and tle trial court overruled the motidfiThe defendant later pleaded no contest to one count and
was sentenced to an additional nine months imprisotient.

The defendant appealed his conviction, contending that the disciplinary proceedings at the SOCF
were dminal in nature, and that his subsequent conviction for harassment by an inmate violated the
double jeopardy provisions of the U.S. Constittffithea pp el | at e court sust ai
conviction, finding that the legislature intended that theiattative sanctions imposed upon an

inmate by prison authorities be civil in nature and that the subsequent criminal action did not violate
the Double Jeopardy ClatiSé.one is imprisoned and convicted under the harassment by inmate
statute she/he mdgce penalties implemented by the prison system as well as additional sentences
from the courts.

%3John FuttyPr ost i t ut eds HI V , Toe CotuusgsDOrRARH Septaonbes 13, 20kVailéble atr g e s
http://www.dispatch.com/live/content/lcal_news/stories/2010/09/12/prostitutdsv-statusoverlookeen-
charges.html?sid=101.

9640OHIO ReV. CODE ANN. 8§ 2921.38(C) (West 2D1

965CTR. FORDISEASECONTROL & PREVENTION, HIV Transmissi®isk EstimateeerAct Probability of Acquiring HIV

from amfected Source, by Expos(ihehAdt 20} 4vailable lattp://www.cdc.gov/hiv/policieslaw/risk.html (last

visited Dec. 201).

966§ 2921.38(D); § 2929.14(A)(3)(b).

967§ 2921.38(D); § 2929.14(A)(5).

%8726 N.E.2d 530, 531 (Ohio Ct. App. 1999).
969|d_

970|d.
971|d.
972|d.
973|d.

974]d.at 532.
975|d. at 53235.
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In State v. LeyasiHIV positiveman vas found guilty of nine counts of thiteigree felony

harassment by an inmate, one count of intimidation by ageuéiot, and was sentenced to

twenty years imprisonméfitThe appellant denied he WHY positiveand though the state

produced medical records stating that the appellant had been diagnosed in 1996, those medical
records had not been given to the appellaimg the discovery phase of the Hidlhe appellant

argued at trial that he needed to obtain exculpatory lab tests proving thell Vienegativeand

asked for a continuance, which was denied, to prepare this’#&enappeal, the Ohio Court of
Appealdound that the trial court abused its discretion by admitting the medical records on the first
day of the trial before the defendant had tim
assertion that he wil$V positive’”* The cowviction waseaversed and the case remaffiied.

Other prosecutions and cases under the harassment by inmate statute include:

1 In 2010, a 4yearold,HIV positiveman was charged with harasdrbgran inmate,
among other charges, for spitting in the eye of an offerergng to break into a
convenience stof®.

1 A 48yearold, HIV positive ma was charged with two counts of harassment by an
inmate for spitting at a police offit@r.

HIV positive persons are prohibited from donating or selling blood or plasma.

It is a felony, punishable by up to eighteen months imprisonmentHiM positiveperson to
donate or sell her/his blood, plasma, or any other blood pf&duct.

HIV positve per sons have been incarcerated for usi ng

Oh i o 6 sus atterhpostaiute, in addition to prosegyersons for failing to disclose their HIV
status to sexual partners, has also been used to prdféqgsitivepersons for using their saliva

or other bodily f*%¥undedthedetonimi adsadly weapahed 0
knowingly . [ c] ause or attempt to cause ph
a deadly 9§§Ie mLptlplencases Ohio courts dlave determined that any spiidf an

positivepersoncontainng a mi xture of blood and saliva 1is

976No. 07CA3137, 2008 WL 787722, & fDhio Ct. App. Mar. 21, 2008).

9771d. at *2.

978|d_

979]d. at *3.

980]d. at *4.

981 Akron Police Say Man Spit on Officer, Sora Br&k s pect S aAKRON BEaCONSIOURNALVFelR D7s i t i v e
2010 at B10.

982police: Man with AIDS Spits on, QEies5 WLWT com, Aug. 12, 2008yailable at
http://www.wlwt.com/news/20368401/detail.html?taf=cin.

9830HIO ReV. CODE ANN. § 2927.13 (West 2013); 8 2929.14(A)(4).

984 Stde v. Bird92 N.E.2d 1013, 1014 (Ohio 1998) (stating that the HIV positive defendant pleaded no contest to
felonious assault charges for spitting in the eye of a police officer and was sentenced to three to fifteen years
imprisonment).

9850HIO ReV. CODE ANN. § 2903.11(A)(2).
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In State v. Pritiee appellant, afl\VV positivehemophiliac, spat at and bit a police offiéele was
indicted on oneount of felonious assault, one count of attempted felonious assault,canshibne

of assault on a peace offitéHe was sentenced to six years imprisonment because the court found
that his spit and saliva constituted a deadly w&4pon.

On appeal, the appellant argued that his spit and saliva should not be consideredapdedtily we

A odeadly weapond is defined as oOany instrume
designed or specially adapted foruse asaweappm possessed, cafried, o
During the trial t hetedifiedtanttbagh thedess ohly ageanbte risigof p h'y
transmitting HIV via saliva, because the defendant is a hemophiliac his saliva would have blood in i

a majority of the time, and as such there would be a potentially high concentration of the HIV
virus?®'Based on this testimony, the Ohio Court of Appeals determined that because the appellant
wasHIV positive and a hemophiliac, his saliva was a deadly W&gpemourt reasoned that the

appellant was correctly convicted under the felonious assaalbstzduse he knew about his

il Il ness, knew that o0his s dtidditheafficeias a deadly w

In a similar case, thi#V positivedefendant spit in the eye of a police officer and was found guilty

of attempted felonious assault greace office? He was sentenced to four years isopment?

At trial there was evidence to suggest that the spit may have contaif&@ heatkdical

examiner testified that there was a small risk of géittinfigom spitting when the saliva contains

blood, butthatsalia al one is not o0a si HWVi *BOncapped,the i sk f a
defendant argued that he could not be convicted under the statute because the risk of spitting in the
of ficerds e¥%e was negligible.

In order to convict efendant of attempted felonious assault, the prosecution was required to prove

that appellant knowingly oO0[c]l]ause[d] or attem
of a deadly weapon or dangerousoooddantet batan
successful, woul d c on’8Thecowtdetermined thateegenifitwasi n t he

factually or legally impossible under the circumstances for the appellant transmit HIV to the officer,
it is no defense if the act coulddéeen completed had the circumstances been as the appellant
believed®The court upheld the conviction, finding that the appellant intended to harm the officer
and that because his saliva was mixed with blood it could be considered a deatify weapon.

986834 N.E. 2d 847, 848 (Ohio Ct. App. 2005).
9871d.

988|d. at 84&49.

989]d. at 848.

9900OHIO Rev. CODE ANN. § 2923.11(A) (West 2D1

991Price834 N.E.2d at 849.
992|d_

993|(.
994 State v. Branblo. L-05-12692006 WL 2045911, at *1 (Olda App. July 21, 2006).
995|(.
296 |(.

997|d. (quoting the testimony of Dr. Varsha Moudgal).

998]d. at *2.

9990HIO. REV. CODE. ANN. 88 2903.11(A)(2), 2923.02(A) (We#t)201
1000Brangl2006 WL 2045911, at-43

1001|d. at 4.
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| mportant note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information may or may not be applicable to your specific situatj@s aach, should not be used

as a substitute for legal advice
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Oklahoma Statute(s) that Allow for Criminal Prosecution based on HIV Status:

OKLA. STAT. tit. 21,.81192.1

Knowingly engaging in conduct reasonably likely to transfer HIV virus

A. It shall be unlawful for any person knowing that he or she has Acquired Imm
Deficiency Syndrome (AIDS) or is a carrier of the human immunodeficiency viri
(HIV) andwith intent to infect another, to engage in conduct reasonably likely tc
in the transfer of the pergBrown blood, bodily fluids containing visible blood, set
or vaginal secretions into the bloodstream of another, or through the skin or ott
membranes of another person, except during in utero transmission of blood or |
fluids, and:

1. The other person did not consent to the transfer of blood, bodily fluids

containing blood, semen, or vaginal secretions; or

2. The other person consentedhte transfer but at the time of giving consen

had not been informed by the person that the person transferring such bl

fluids had AIDS or was a carrier of HIV.

B. Any person convicted of violating the provisions of this section shall be guilt
felony, punishable by imprisonment in the custody of the Department of Correc
for not more than five (5) years.

OKLA. STAT. tit. 21,.81031

Punishment for violations-Fines--Knowingly engaging in prostitution while
infected with HIV --Violations within certain distance from school or church

A. Except as provided in subsection B or C of this section, any person violating
the provisions of Section 1028, 1029 or 1030 of this title shall be guilty of a
misdemeanor and, upon conviction, shall besiped by imprisonment in the county
jail for not less than thirty (30) days nor more than one (1) year or by fines as fc
fine of not more than Two Thousand Five Hundred Dollars ($2,500.00) upon th
conviction for violation of any of such yigions, a fine of not more than Five
Thousand Dollars ($5,000.00) upon the second conviction for violation of any ¢
provisions, and a fine of not more than Seven Thousand Five Hundred Dollars
($7,500.00) upon the third or subsequent convictiovisltion of any of such
provisions, or by both such imprisonment and fine. In addition, the court may re
term of community service of not less than forty (40) nor more than eighty (80)
The court in which any such conviction is had shdi} tiai county superintendent «
public health of such conviction.

Continued on the foll owi
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B. Any person who engages in an act of prostitution with knowledge that
are infected with the human immunodeficiency virus shall be guilty of a fi
punishable by imprisonment in the custody of the Department of Correct
for not more than five (5) years.

C. Any person who engages in an act of child prostitution, as defined in .
1030 of this title, shall, upon conviction, be guilty ob@yfelunishable by
imprisonment in the custody of the Department of Corrections for not ma
than ten (10) years and by fines as follows: a fine of not more than Five
Thousand Dollars ($5,000.00) upon the first conviction, a fine of not mor:
Ten Thousad Dollars ($10,000.00) upon the second conviction, and a fin
not more than Fifteen Thousand Dollars ($15,000.00) upon the third or
subsequent convictions.

D. Any person violating any of the provisions of Section 1028, 1029 or 1!
this title witln one thousand (1,000) feet of a school or church shall be gt
a felony and, upon conviction, shall be punished by imprisonment in the
custody of the Department of Corrections for not more than five (5) year
fines as follows: a fine of not radhan Two Thousand Five Hundred Dollar
($2,500.00) upon the first conviction for violation of any of such provisior
fine of not more than Five Thousand Dollars ($5,000.00) upon the secon
conviction for violation of any of such provisions, andafinot more than
Seven Thousand Five Hundred Dollars ($7,500.00) upon the third or
subsequent convictions for violation of any of such provisions, or by botf
imprisonment and fine. In addition, the court may require a term of comn
service of nobless than forty (40) nor more than eighty (80) hours. The cot
which any such conviction is had shall notify the county superintendent ¢
public health of such conviction.

HIV positive persons can facedlony charges for failing to disclose their HIV status to their
sexual partners.

It is punishable by up to five years in prison for HIV positive persons to engage in conduct that
carries a oOreasonable | ikel i mfecvahahel§ftisa r ans mi t
defense to prosecution if the other party had
and agreed to engage in the relevant coffiiitte transmission of HIV is not required for

prosecution.

Al t hough Okl asue staulesequiresVhter to pransmit HIV, prosecutions under
this law have resulted in convictions even when there was no indication that the defendant acted

10020KLA. STAT. tit. 21,8 1192.1 (2014).
10038 1192.1(A)(2)
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with intent to transmit HIV, but rather only failed to inform her/his sexual partner atjoist he
HIV status:

1 InJuly 2014, a 3farold HIV positive man was charged with engaging in conduct likely
to transfer HIV for engaging in unprotected sex with two women without disclosing his
status

1 InJanuary 2014, a-gdarold HIV positive man waharged with knowingly exposing
another to HI\%

1 In March 2012, a A&arold HIV positive man was charged with, among other things,
assault and battery with a deadly weapon and knowingly transferring HIV to his wife and
former sexual pmers:*®

1 In 2009, &0yearold HIV positive man was arrested and charged with exposure to HIV
for failing to tell a man his status before engaging in ofdl sex.

1 In December 2009, a-gdarold HIV positive man was charged with engaging in conduct
reasonbly likely to transirHIV for allegedly failing to disclose his status to a sexual
partnero®

1 InJune 2004,a3@aro |l d HI V positive woman was charg
statute after she allegedly failed to inform her partner of het®Status.

1 In March 2003, a 4fa-old HIV positive man was charged with engaging in conduct
likely to transfer HIV for failing to disclose his HIV status to his sexual gdttner.

The common el ement in all of t hes eosecharhi® s was
HIV status 0 a sexual partner.

Though disclosure is an affirmative defense to prosecution under this statute, it is important to note
that even when a person does disclose her/his HIV status it can be difficult to prove such disclosure
in caurt. In these mattersglying on party testimony has inherent problems. For example, an HIV
positive man was charged with knowingly spreading HIV to his girlfriend, who alleged that she did
not know the mands st at uslowasnotuntinsxk mgheaftérod o f

1004Christine VanTimmereRplice: HIV positive man arrested, accused of spreadindg-oxa$ tdypadie014,
available lattp://www.okcfox.com/story/26164512/polickiv-positivemanarresteehccuseaf-spreadingirusto-
parners.

1005H|V Suspect Arrested in MuskogegSUdimis, Jan. 17, 201dvailable lattp://swtimes.com/news/hivsuspect
arrestednuskogeeounty.

1006Grady County Man Accused of Spreading HIV Held \WitEaig®Bom] Mar. 20, 2012yvailable at

http:/ /lwww.news9.com/story/17204303/gradguntymanaccuseaf-spreadingiv-heldwithout
bond?clientype=printable.

10070k | ahoma City man ar r esNew®DK,dun. 23, 2009vailableatn of 6t r ansmi tt
http://newsok.com/manrarresteebn-suspiciorof-transmittineaids/article/3396100?custom_ click=rss.
10080klahoma City man arrested on HIV ¢ctapladi, Dec. 15, 2008yvailable lattp://newsok.com/oklahomaity-
manarresteebn-hiv-complaint/article/3425108.

1009Enid woman will be arraignedekentt fedony charge that she exposed a formaHéuera,Hivhe 8, 2004.
1010Man Faces HIV Cha@e AHOMAN, Mar. 26, 2003, at 2.

1011 Authorities Drop Charges Againgtdsiwe MaruLsAWORLD, Oct. 1, 1992, at C12.
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the initial charges were brought that detectives determined, due to the witness testimony, that the
woman had in fact been aware of the mdhdés HIV

The Oklahoma statute does not carve out #ispifense based on the use of a condom or other
protection during penieginal, anal, or oral sex, nor has the use of a condom or low viral load
been relied upon as a defense in any reported case decisions in Oklahoma.

HIV positive persons have beepr osecut ed under Okl ahomads cri-r
for spitting and biting.

Okl ahomadés HIV exposure statute creates cri mi
the transfer of the person's own blood, bdidiigs containing visilblood, semen, or vaginal

secretions into the bloodstream of another, or through the skin or other membranes of another

p e r s°BHIV pdsitive individuals have been charged with HIV exposure for conduct, such as

biting and spittinghat has only theoresil or remote risks of transmission of HIV and that

contravene the actual requirements of the statute:

1 InJuly 2014, a 4@arold HIV positive man was charged with aggravated assault, battery,
and knowingly transmitting HIV aftgiting a health care vker**

1 In May 2010, a man claiming to be HIV positive was booked on four felony complaints of
spreading an infectious disease and knowingly engaging to transfer HIV after slinging his
head to throw blood at emergency medical wdfKéts was also allegediave spit at
the workers during his resétie.

1 In October 2008, a 5@arold HIV positive woman was arrested and charged with
engaging in conduct likely to transfer HIV after biting a security°§uard.

In both of the above cases, the risk of HIV transmissiremote at best. The CDC has concluded

that there exists only a onegligibl e®Thpossi bi
CDC has also concluded that spitting alone has never been shown to tranStiftHelV.
appl i cat i o nstatoté in tBkaforementiorred cases ignores these scientific findings,

leading to prosecutions for behavior that has at best a remote possibility of transmitting HIV.

1012]q.

10130KLA. STAT. tit. 21, § 1192.1.

1014H|V Patient Arrested after Biting Medical TéelwiaRm oF OKLAHOMA, July 29, 2014yailable at
http://www.lawfirmofoklahoma.com/blog/hipatientarresteehfterbitingmedicatechnician.

1015Shannon Muchmor®an Who Says He Has Idgedly Spits on Emergency, Masie®K, May 23, 2010,
available lattp://newsok.com/marwho-sayshe-hashiv-spitson-emergergenayorkers/article/346334MMan Arrested
for Trying to Spread ,Hid%23 May 24, 201@yailable lattp://www.fox23.coninews/news/breakingnews/man
arrestedor-tryingto-spreaehiv/ndmz4/.

1016|d.

1017Jay Markd;1V -positive Woman Faces FelonNfiewBie, Oct. 8, 2008vailable latttp://newsok.com/hiv
positivewomanfacesfelonyfor-bite/article/3308838.

1018CTR. FOR DISEASECONTROL & PREVENTION, HIV Transmissi®isk EstimatdélerAct Probability of Acquiring HIV
from an Infected Source, by Expdqdute B20}4vailable lattp://www.cdc.gov/hiv/policieslaw/risk.html (last
visited Dec. 201).

1019CTR. FOR DISEASECONTROL & PREVENTION, HIV Transmission, Gayet HIV from being spit on or scratched by an HIV
infected perg@ept. 232014 available lattp://www.cdc.gov/hiv/basics/transmission.htifist visited Dec, 2014).
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Engaging in sex work while HIV positive can lead teenhanced penalties of up to fivegars
in jail.

Upon conviction for prostitution, sex workers face up to five years in prison if they know they are
HIV positive:**°This specifically targets HIV positive persons regardless of whether they intended
to trarsmit HIV, actually transmitted thieus, or engaged in activities likely or possible to do so.

On the face of this statute, no actual sexual activity is required to face felony prosecution.

HIV positive persons have also been convicted under generalrainal laws.

Though Oklahoma enactits HIV exposure statute in 1997, there has been at least one case of
HIV exposure since that time that has been prosecuted uretat geminal laws. In 20@041
yearold HIV positive man pleaded guilty to fdty counts of sexual abuse and oo@toof

attempted murder after he engaged in sexual intercourse with two femal&Bamrsount
represented a month that he engagsexual conduct with one or both of the mifféi$he
attempted murder charge arose from allegations that he knesnH¥ pasitive and repeatedly
engaged in unprotected sex with one of the minors, who later became pregngmsiasdibd

her baby tested positive for H¥?The other minor tested negative for H&/The defendant was
sentenced to four consecutive lifgesaces and fiftihree concurrent life sentent%s.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
information mayr may not be applicable to your specific situation and, astendtl not be used

as a substitute for legal advice

10200KLA. STAT. tit. 21,§ 103(B) (2014).

1021Bj|| Braun,Tulsa Man Imprisoned for Life on SeX @@saWgORLD, May 24, 2000, at A13
1022|(.

1023|d,
1024|d,
1025,
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Oregon Statute(s) that Allow for Criminal Prosecution based on HIV Status:

[ No specific statute on record. ]

No criminal statutes explicitly addressing HIV expsure but prosecutions have arisen under
general criminal laws.

There are no statutes explicitly criminalizing HIV transmiss&pasure in Oregon. Nonetheless,

Oregon has prosecuted HIV positive persons for exposing others to HIV under genetal crimina

laws, including attempted murder, assault, and reckless endangerment. Failing to disclose HIV status
to sexual partners may reguprosecution and conviction.

In State v. HinkhqueseHIV positive defendant was convicted of ten counts each otedtemp
murder and attempted assault when hd fail@isclose his HIV status to numerous sexual partners,
including a Jearold girl that he sexually abus®tThe defendant had refused to use a condom
with several sexual partners and denied being HIW@od#spite bajg warned by his parole

officer not to have unprotected $8%According to the testimony of one sexual partner, the
defendant said that if he ever became HIV positive, he would spread the virus' 3 Athesst

one of t he tndreViasiefded with EIY, thpugtrthis fact was irrelevant to
prosecution’*At trial, the defendant was sentenced to seventy years it’frison.

On appeal, the defendant argued that he did not intend to kill his s&xei, panly to gratify
himselfsexually’**The Court of Appeals of Oregon disagreed, finding, among other things that the

defendant d6s refusal to wear condoms, failure
unprotected sex were all sigfit to prove intent to causemeor deati?**The further reasoned
t hat Hinkhouseds unsafe sexual practices wer e

did use condoms and disclose his HIV status with the one woman thateuetplamarry®*

Before his attempted murdengiztion, the defendant also served eleven months in prison for
recklessly endangering two women by engaging in unprotected sex and sexually afeasing a 15
old girl 1%

1026912 P.2d 921, 922 (Or. Ct. App. 199 ered to as mo@itiedP.2d 489 (Or. Ct. App. 1998Y, -Positive Man
Guilty oAttempted Murdese SEATTLE TIMES, Mar. 16, 1994yailable at
http://community.seattletimes.nwsource.com/archive/?date=19940316&slug=1900486.
1027Hinkhous®12 P.2d at 9223.

1028]d. at 924.

1029]d. at 922.

1030Josh MeyefNonrUnanimous Jury Idea Appeatisadr8formers. TIMES, Sep. 28, 1994vailable at
http://articles.latimes.com/199@9-28/news/mn44047_1_ unanimoysy.

1031Hinkhous®12 P.2d at 922, 925.

1032]d. at 925.

1033|d_

1034Man Who Tested Positive for AIDS Virus Accused of MA&sNEgvEAREHIVE, Oct. 1, 199%vdable at
http://lwww.apnewsarchive.com/1993/Maiho TestedPositivefor-AIDS-Virus Accuseebf-MolestingChild/id-
556574b6a50663d66f6b2fbfbe35ae21.
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In 1993, another HIV positive man in Oregon was convicted of assault and reckigssne@uit
when two of his sexual partners tested positive fot’HNe was sentenced to three years in
prison, regitered as a sex offender, and was forbidden from going into bars, contacting victims,
contacting girls without written permission, and hawipigptected sex with an HIV negative
person?®°He later received seven years in prison for exposing a Canadian woman to HIV in
1996"*It is not known whether the man used condoms during sex or disclosed Mi¥ status.

Individuals living with HIV in Oregohauld be aware that they risk criminal liability if they fail to
disclose their HIV status to sexual partners or engage in unprotected sex. The two cases above
concern the rare and extreme instances where HIV positive individuals repeatedly faoleel to discl

their HIV status and refused to use condoms or other protectidinkhouse t he def endant
history of failing to tell his partners about his HIV status and refusal to wear condoms certainly went
to the courtds det buttheifacta df theocase colild heve been niorec i nt e
appropriately applied to a charge of reckless endangerment.

Otherpr osecutions of HIV positive persons under

1 In 2013, a 3yearold HIV positive man was charged wsilual abuse, sodomy, unlawfu
sexual penetration, and recklessly endangering another person for engaging in sexual
activity with a young chiff?At the time of this writing, the man faces up to twiarey
years in prison if convict&.

1 InJuly 2012, alz/earold HIV positive man was charged with attempteetiigtee
assault, attempted secalegjree assault, and two counts of reckless endangerment for
engag(i)ng in unprotected sexual relations with a female partner without disclosing his HIV
status™*

1 InJwe 2009, a 2learold HIV positive man pleaded guilty to seedegree attempted
assault and thidiegree assault after having unprotected sex with a female partner without
disclosing his stattf$He was later sentenced to two years in prison wighytaes
postprison supervisiofi**He was further ordered to undergo sex offender evafti&tion.

HIV positive status may also be a factor in sentenciataténv. GuayaateHIV positive
defendant waconvicted on one count of sexual abuse and two eachtsf attempted rape and
sodomy of a tgearold girl ***>On appeal, the defendant argued that it would be disproportionately

1035Anne Sakeiviore Jail for Fugitive Sex QffsrmmpNIAN, Dec. 8, 2005, atlR.
1036|(.

1037|d,
1038|d,

1039 ynne TerryHIV positive Portland man, 37, arrested, may have infetterl @aacgrhitd, Apr. 3, 2013,
available fattp://www.oregonlive.com/portland/index.ssf/2013/04portland_man_37_f.htm

1040|d.

1041Scott Gravedvianvith HIV facing alges of assault and endagreRinGoASTALPILOT, July 25, 2018yailable at
http://www.currypilot.com/News/LocaNews/Manwith-HIV -facingchargesf-assaulandendangering.
1042Karen Pateylan sentenced after sexual partnétl¥orrEBREGONIAN, July 17, 2008yailable at

http://www.oregonlive.com/washingtoncounty/index.ssf/2009/07/man_sentenced_after_sexual_par.html.
1043|(.

1044|d_
1045783 P.2d 1030, 1031 (Or. Ct. App. 1989).
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harsh to use hi8IV positives t at us as an o0aggr av@fheCourtéfact or 6
Appeals of Oregon disagreedjrsiethat it was valid to consider as an aggravating factor the

def endant & sxpose hislictim tp HI¥ wien immsing maximum, consecutive

sentences for sexual ass&lithis case illustrates that neither the intent to transmit HIV nor actual

HIV transmission is required for aggravated factor sentencing.

Important note: While we have made an effort to ensure that this information is current, the law is
always changing and we cannot guarantee the accuracy of the information provided. This
informatian may or may not be applicable to your specific situation and, as such, should not be used
as a substitute for legal advice.

1046| (.
1047]d. at 1032.
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Pennsylvania Statute(s) that Allow for Criminal Prosecution based on HIV Status:

18PA. CONS. STAT. ANN. §2703

Assault byprisoner

(a)Offense deftr&gherson who is confined in or committed to any local or count'
detention facility, jail or prison or any State penal or correctional institution or o
State penal or correctional facility located in this Commonwagality isf a felony of
the second degree if he, while so confined or committed or while undergoing
transportation to or from such an institution or facility in or to which he was con
or committed intentionally or knowingly, commits an assault upberamibh a
deadly weapon or instrument, or by any means or force likely to produce seriot
injury. A person is guilty of this offense if he intentionally or knowingly causes ¢
to come into contact with blood, seminal fluid, saliva, urineesrifg throwing,
tossing, spitting or expelling such fluid or material when, at the time of the offer
person knew, had reason to know, should have known or believed such fluid o
material to have been obtained from an individual, including thegrersyed under
this section, infected by a communicable disease, including, but not limited to,
immunodeficiency virus (HIV) or hepatitis B.

(b) Consecutive sent@iheesourt shall order that any sentence imposed for a viol:
of subsectioral), or any sentence imposed for a violation of section 2702(a) (rel:
aggravated assault) where the victim is a detention facility or correctional facilit
employee, be served consecutively with the fecsorent sentence.

18PA. CONS. STAT. ANN. §2704

Assault by life prisoner

Every person who has been sentenced to death or life imprisonment in any pel
institution located in this Commonwealth, and whose sentence has not been
commuted, who commits an aggravated assault with a deadly wiespoment
upon another, or by any means of force likely to produce serious bodily injury,
of a crime, the penalty for which shall be the same as the penalty for murder of
second degree. A person is guilty of this offense if he intentokalbyvingly causes
another to come into contact with blood, seminal fluid, saliva, urine or feces by
throwing, tossing, spitting or expelling such fluid or material when, at the time ¢
offense, the person knew, had reason to know, should have kibeleved such
fluid or material to have been obtained from an individual, including the person
charged under this section, infected by a communicable disease, including, bu
limited to, human immunodeficiency virus (HIV) or hepatitis B.

Center for HIV Law and Policy 190



Pennsylvanial 2015

18PA. CONS. STAT. ANN. §5902

Prostitution and related offenses

(a)ProstitutiopA person is guilty of prostitution if he or she:

(1)is an inmate of a house of prostitution or otherwise engages in sexual ac
a business; or

(2)loiters in or within viewf any public place for the purpose of being hired tc
engage in sexual activity.

(a.1)Grading of offenses under subsActioffief@e under subsection (a)
constitutes a:

(1) Misdemeanor of the third degree when the offense is a first or seca® of
(2) Misdemeanor of the second degree when the offense is a third offense.
(3)Misdemeanor of the first degree when the offense is a fourth or subsequ
offense.

(4)Felony of the third degree if the person who committed the offense knew
he or shevas human immunodeficiency virus (HIV) positive or manifesting
acquired immune deficiency syndrome (AIDS).

(b) Promoting prostitetfoperson who knowingly promotes prostitution of anot
commits a misdemeanor or felony as provided in subseatibthi€}ection. The
following acts shall, without limitation of the foregoing, constitute promoting
prostitution:

(1)owning, controlling, managing, supervising or otherwise keeping, alone ¢
association with others, a house of prostitution or atptiostibusiness;
(2)procuring an inmate for a house of prostitution or a place in a house of
prostitution for one who would be an inmate;

(3)encouraging, inducing, or otherwise intentionally causing another to bect
remain a prostitute;

(4)soliciting a person to patronize a prostitute;

(5)procuring a prostitute for a patron;

(6)transporting a person into or within this Commonwealth with intent to prc
the engaging in prostitution by that person, or procuring or paying for
transportation with thantent;

(7)leasing or otherwise permitting a place controlled by the actor, alone or i
association with others, to be regularly used for prostitution or the promotiol
prostitution, or failure to make reasonable effort to abate such use by legectil
tenant, notifying law enforcement authorities, or other legally available mea
(8)soliciting, receiving, or agreeing to receive any benefit for doing or agree
do anything forbidden by this subsection.

Continued on the foll ow
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(b.1)Promoting prostitution of+#Aiperson who knowingly promotes prostitutio
of a minor commits a felony of the third degree. The following acts shall, wit
limitation of the foregoing, constitute promoting prostitution of a minor:
(1)owning, contriting, managing, supervising or otherwise keeping, alone or
association with others, a house of prostitution or a prostitution business in
victim is a minor;

(2) procuring an inmate who is a minor for a house of prostitution or a place
hou® of prostitution where a minor would be an inmate;

(3)encouraging, inducing, or otherwise intentionally causing a minor to becc
remain a prostitute;

(4)soliciting a minor to patronize a prostitute;

(5)procuring a prostitute who is a minor for @qua

(6)transporting a minor into or within this Commonwealth with intent to pron
the engaging in prostitution by that minor, or procuring or paying for transpc
with that intent;

(7)leasing or otherwise permitting a place controlled by @aheadémte or in
association with others, to be regularly used for prostitution of a minor or th
promotion of prostitution of a minor, or failure to make reasonable effort to ¢
such use by ejecting the tenant, notifying law enforcement authorities or o
legally available means; or

(8)soliciting, receiving, or agreeing to receive any benefit for doing or agree
do anything forbidden by this subsection.

(c)Grading of offenses under subsection (b).

(2)An offense under subsection (b) cortstita felony of the third degree if:
() the offense falls within paragraphs (b)(1), (b)(2) or (b)(3);
(ii) the actor compels another to engage in or promote prostitution;
(iii) (Deleted by amendment.)
(iv) the actor promotes prostitution of his spouséd,alhard or any persol
for whose care, protection or support he is responsible; or
(v) the person knowingly promoted prostitution of another who was H
positive or infected with the AIDS virus.

(2) Otherwise the offense is a misdemeanor of the secaoad.deg

(d) Living off prostite&gerson, other than the prostitute or the prostitute’'s m
child or other legal dependent incapable e$geffort, who is knowingly
supported in whole or substantial part by the proceeds of prostitution is proi
prostitution in violation of subsection (b) of this section.

(e)Patronizing prostitedegerson commits the offense of patronizing prostitute
that person hires a prostitute or any other person to engage in sexual activi
him or her or if thperson enters or remains in a house of prostitution for the
purpose of engaging in sexual activity.

Continued on the f
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(e.1)Grading of offenses under subskntmffe(ede under subsection (e) constiti
a

(1)Misdemeanor of ehthird degree when the offense is a first or second offe
(2)Misdemeanor of the second degree when the offense is a third offense.
(3)Misdemeanor of the first degree when the offense is a fourth or subsequ
offense.

(4)Felony of the third degrdehe person who committed the offense knew th.
he or she was human immunodeficiency virus (HIV) positive or manifesting
acquired immune deficiency syndrome (AIDS).

(e.2)Publication of sentencinghardart imposing a sentence for a second or
subsegent offense committed under subsection (e) shall publish the senten
order in a newspaper of general circulation in the judicial district in which th
sits, and the court costs imposed on the person sentenced shall include the
publishinghe sentencing order.

(f) DefinitionsAs used in this section the following words and phrases shall r
the meanings given to them in this subsection:

OoHouse of prostitutiod.Any place where prostitution or promotion of prostitut
is regularly caed on by one person under the control, management or supel
of another.

olnmated A person who engages in prostitution in or through the agency of :
house of prostitution.

oMinor6 An individual under 18 years of age.

OPublic placé.Any place to whitthe public or any substantial group thereof h
access.

oSexual activityIncludes homosexual and other deviate sexual relations.

18PA. CONS. STAT. ANN. 81103

Sentence of imprisonment for felony

Except as provided 42 Pa.C.S. § 97(rélating tsentences for second and
subsequent offenses), a person who has been convicted of a felony may be
sentenced to imprisonment as follows:

(2)In the case of a felony of the second degree, for a term which shall
fixed by the court at not more than tengea
(3)In the case of a felony of the third degree, for a term which shall be
by the court at not more than seven years.
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18PA. CoNns. STAT. ANN. 81101

Fines

A person who has been convicted of an offense may be sentenced to pay a fin
exceding:

(1)$50,000, when the conviction is of murder or attempted murder.
(2)$25,000, when the conviction is of a felony of the first or second degree.
(3)$15,000, when the conviction is of a felony of the third degree.
(4)$10,000, when tlenviction is of a misdemeanor of the first degree.
(5)$5,000, when the conviction is of a misdemeanor of the second degree.
(6)$2,500, when the conviction is of a misdemeanor of the third degree.
(7)$300, when the conviction is of a summieynse for which no higher fine is
established.

HIV positve per sons have been convicted und®r Penns)
various types of condut; including failing to disclose their HIV status to sexual partners.

Although Pennsylvania does not have a specific criminrakpibgure law to address nhon
incarcerated persons and those who are not sex workers, ayaesons have been prosecuted

for HIV exposure under general criminal laws, including murder, attempted murder, and reckless
endangerment.

In Pennsylvani&llV positivepersons have been prosecutedaiting to disclose their HIV status

to their sexual partners. In the 2006 €s®onwealth v. Cordalpaan was charged with reckless
endangerment for having unprotected, consensual oral sex and failing to disclose to his partner that
he wagilV positive’®®The trial court ruled that because consent is not a defense to reckless
endangenent, to prosecute &V positive individulgfor engaging in consensual sex would lead to
absurd results, including prosecution even if the person did disclose her/HS status.

1048Com. v. Cordoba Pa. D. & @th 353, 356, 3@Pa. Com. Pl. 2004)erruled®@ym. v. Cordab@2 A.2d 1280 (Pa.

Super. 2006).

049dat 358 (finding that o0unde HIVpdsitveidividnahioformshs!l t h' s t heor
or he partner of this status prior to engggmunprotected sexual activity, the statute would still be violated.

A person carrying an infectious disease would commit a crime every time he/she had consensual sex. This is an

absurd result, as individualshis Commonwealth are free to make sughate decisions outside the glare of

state scrutiny. Lastly, allowingH¥ positiveindividual to be prosecuted under this statute for allegedly

having consensual sexual contact with another adldtapen the floodgates to jilted lovers and angry

spaises to file charges after a relationship has soured.
issue because it was outside of the scope of the case and was not at isshe Hetend&nt never disclosed

his statusCom. v. Corddi2?2 A2d 1280, 1286 (Pa. Super. 2006).
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