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I. Introduction

Public health agencies have long used the law as a means of controlling disease transmission.' The Bible spoke
of leper colonies,” and sanitariums have long housed those who suffer bodily or mental illnesses. The Army
subjected soldiers acquiring sexually transmitted diseases (“STDs”) to court martial for misconduct, loss of rate
and pay, imprisonment and extension of their enlistments.’

Federal courts began addressing the authority of the state to exercise its police powers to enforce public health
regulations early in the 20th century. In Wong Wai v. Williamson,* the court, using what today might be called
a strict scrutiny analysis, struck a resolution promulgated by San Francisco’s Board of Health.” The resolution
prohibited Chinese residents from traveling outside of the city without proof that they had been inoculated
against bubonic plague.® The court recognized the city’s authority to regulate public health, but the court also
found that there were limits to this exercise of police power.’

The United States Supreme Court addressed the police power issue in Jacobson v. Massachusetts.® In Jacobson,
the Court upheld a regulation adopted by the board of health of Cambridge, Massachusetts.” This resolution
required all city residents to be vaccinated against the smallpox virus.”” The Court recognized the authority of
the state to enact “‘health laws of every description” meant to protect the public health and the public safety."

*84 HIV, the Human Immunodeficiency Virus, has emerged as the greatest challenge to health professionals in
the past half-century. Today, over 30 million people are living with the HIV virus and more than 25 million
people have died of AIDS since 1981."” In an effort to curb the spread of HIV, Ohio and twenty-three other
states have enacted statutes that criminalize exposure or transmission of HIV." Fifteen other states have passed
statutes that deal with acts that were already crimes but are punished more severely when the perpetrator knows
that he or she has HIV."

I1. The “Perp”

SIV, the Simian Immunodeficiency Virus, which is closely related to the HIV virus, appears to have resided in
primate hosts for thousands of years.” Researchers now believe that AIDS-like viruses “jumped” from chimp to
human more than once, creating different strains of the virus.'" Hunting, which exposes people to excessive
amounts of blood, may also have allowed SIV/HIV to infect humans."

Although the virus may have existed in Central Africa for thousands of years, the first known human HIV
infection was isolated in 1959 from a man who resided in the Congo."® The virus may have spread beyond this
region as a result of (1) the increasing urbanization of Central Africa after World War 11, (2) the social upheaval
and commerce that spread the virus across the African continent, and (3) widespread vaccination campaigns that
may have used contaminated needles.”” Some scientists speculate that the influx of *85 western journalists and
spectators to the Ali-Foreman championship fight in Zaire in 1974 led to the globalization of the virus.” Once
outside its endemic area, where local residents enjoyed some innate immunity, the virus spread like wildfire.



The earliest case in the United States was identified in 1968 in St. Louis, Missouri.” A fifteen-year-old boy
presented to the hospital with symptoms now known to be consistent with advanced AIDS.” Even today this
case is puzzling, because the boy had never traveled beyond the Midwest.” Some researchers speculate that the
boy was a prostitute.”

In the early 1980’s the disease appeared to be confined to Haitians, Africans, and North Americans.” Some
reports questioned whether the disease could have spread from Africa to North America via Haiti.*® Simply
being Haitian was considered to be a risk factor at that time.”” Today researchers believe that North Americans
carried the virus to Haiti, because at that time Haiti was a favorite vacation spot for gay Americans.”

Starting in June 1981, emergency rooms in San Francisco and New York reported otherwise healthy young men
presenting with flu-like symptoms, fevers, and infections with Pneumocystis carinii,” an organism that causes
infections almost exclusively in debilitated or immunosuppressed individuals.” About a year later, the Centers
for Disease Control linked the illness to blood and coined the term “AIDS,” which is shorthand for Acquired
Immune Deficiency Syndrome.” “In that first year, over 1600 cases [were] diagnosed with close to 700
deaths.””

In 1985 the Pasteur Institute isolated the HIV virus, and about a year later scientists confirmed that the HIV
virus caused AIDS.” A test for HIV was *86 approved later that year, and medications have been developed to
combat the virus and the secondary infections that occur when AIDS damages the immune system.* By
December 1987, over 71,000 cases of AIDS had been reported to the World Health Organization.” The greatest
number of cases reported was from the United States.*

II1. The Victim

As its name suggests, the Human Immunodeficiency Virus attacks the human immune system.” The immune
system is a complex series of defense mechanisms meant to protect us from exposure to bacteria, fungi, viruses
and parasites. The immune response includes such interconnected systems as the initial barriers (intact skin,
mucus, and bile), the innate responses (macrophages, complement, and neutrophils) and antigen-specific
immune responses (antibodies and T-cells).*

The elements of the immune system interact by direct cell-to-cell contact and via soluble molecules called
cytokines. A common progenitor cell, called a stem cell, gives rise to all other blood cells. Stem cells mature
into the two primary cells that modulate the immune system, the B-cells and the T-cells. B-cells mature in the
Peyer’s Patches, as well as the fetal liver and the fetal spleen.” B-cells develop into either plasma cells, which
produce antibodies, or memory cells, which circulate until activated by a specific antigen, and then produce an
elevated, or a secondary immune response.

T-cells, which mature in the thymus, make up 60-80% of peripheral blood lymphocytes. All T-cells express an
antigen-binding T-cell receptor. T-cells have two major functions: (1) to directly kill virus-infected cells,
foreign cells, *87 (such as tissue grafts) and tumors, and (2) to activate, suppress or otherwise control immune
and inflammatory responses by releasing cytokines.*

The HIV virus attacks human T-cells by attaching at the specific CD-4 receptor site. Active infection markedly

reduces the number of CD-4 T-cells* in the peripheral blood, suppressing the helper and delayed-type
hypersensitive responses in the host, resulting in HIV-induced immunosuppression (AIDS).*

IV. The Process: The Stages of Infection

A. Acquisition of Infection

HIV is transmitted if bodily fluids such as blood, vaginal fluids, semen and breast milk from one person get into
the bloodstream of another person.* The virus also exists in saliva, but normally in insufficient amounts to



cause infection.* HIV can be transmitted through sexual contact (anal, vaginal, and oral), through the use of
unsterilized needles, through infected blood or blood products, and through vertical transmission from an HIV
positive mother during pregnancy (across the placental barrier, during delivery, or through breast-feeding).*”
The count of CD-4 T-cells in the peripheral blood serves as one of the best indicators of the stage of the disease
in infected individuals.*

B. Primary HIV Infection

Initial infection with HIV is subclinical and a majority of infected persons remain asymptomatic.”” A small
percentage of infected persons develop rash, fever and lymphadenopathy.* Other symptoms are pharyngitis,
arthralgia, *88 myalgia, retro-orbital headaches, malaise, diarrhea and vomiting.” Individuals with these
symptoms show normal CD-4 T-cell counts.” Infected individuals generally show a positive test for HIV
antibodies within 3-6 months after infection.”

C. Asymptomatic HIV Disease

Most patients in this stage maintain normal health and are unaware that they have the disease.” This phase can
last several years, the median time being 10 years.”” CD-4 T-cell count in these individuals is usually above 500
cells per cubic millimeter.*

D. Early Symptomatic HIV Disease

Patients in this stage show symptoms including fever, weight loss, recurring diarrhea, fatigue and headache.”
Skin infections such as seborrheic dermatitis, folliculitis and recurrent Herpes Simplex infections may also
occur.” Antiviral therapy is usually initiated at this stage.”” The CD-4 T-cell count gradually decreases with time
during this stage.™

E. Late Symptomatic HIV Disease

During this stage, the risk of developing AIDS-related opportunistic infections or malignancy is very high.”
Included are Kaposi’s Sarcoma, lymphoma, Toxoplasma encephalitis, Pneumocystis carinii pneumonia
(“PCP”), esophageal candidiasis, and systemic Mycobacterium avium complex (“MAC”).® In this stage, the
CD-4 T-cell count usually falls below 200 cells per cubic millimeter.*

*89 F. Advanced HIV Disease

The patients in this stage usually exhibit multiple malignancies and opportunistic infections.” In the advanced
stage, the patient’s CD-4 T-cell count is usually less than 50 per cubic millimeter.”

V. The Intent

Deliberate transmission occurs when involved individuals (both HIV+ and HIV-) use needles to intentionally
infect others with HIV.* Because the virus is almost always transmitted to the victim, this category represents
the most serious offense that can be committed.*

Reckless transmission occurs when the HIV virus is passed by a careless rather than a deliberate act.*® Reckless
transmission occurs when the infected person actually transmits the virus, but the primary purpose is sexual
gratification.” During one Ohio prosecution, the State’s expert witness estimated that an HIV positive man will
infect an HIV negative woman during intercourse two percent of the time.”

Accidental transmission is by far the most common mode of passing the HIV virus.” Accidental transmission



occurs most often when (1) infected persons are undiagnosed or otherwise unaware that they carry the virus, or
(2) infected persons know that they are infected and use appropriate protection, but the protection somehow
fails.”

VI. The Prosecution

In practice, it is difficult to prove whether an infected person has deliberately, recklessly or accidentally
transmitted the virus.”' First, the prosecution must show that the defendant caused the victim’s infection.”
Through a process known as phylogenetics, or evolutionary analysis, the DNA *90 of the viruses isolated from
the defendant and the victim are compared.” If viral DNA from the defendant is the same or very similar to the
DNA from the infectee, the defendant likely infected the victim.™ If they are different, the defendant was not the
source of the victim’s infection and the prosecution will fail.” Further, the HIV virus rapidly mutates and
changes its structure once it enters another person’s body, making comparisons difficult.”

Second, even if the DNA from the victim’s and the defendant’s samples match, the prosecution must show that
the defendant infected the victim and not vice versa.” This can be proven if prior HIV tests show that the victim
was negative after the defendant tested positive.”” Testing less than three months after exposure can lead to
unclear results.” The time period between exposure to the virus and the development of antibodies is called the
window period.* During the window period, the infected person can have large numbers of the viruses in their
blood, semen or breast milk.* The infection can be passed to another person even though the infected person
exhibits a negative HIV-antibody test.*

Last, in cases where intentional or deliberate transmission needs to be proven, the prosecution must show that
the defendant actually intended to infect the victim.*® Unless there is a “smoking gun,” such as a syringe filled
with HIV infected blood, the proof often boils down to one person’s word *91 against another’s.** Since HIV is
most often transmitted via sexual contact, generally there are no witnesses other than the defendant and the
victim.* If deliberate infection cannot be proven, the lesser offense of reckless transmission can be pursued.*

VII. The Ohio Cases

A search for Ohio cases prosecuted under these statutes yields very little. First, trial court cases are not
generally published in Ohio unless there is an appeal, and many of the published appeals involve issues other
than transmission of the virus. Second, proving intent and knowledge is difficult. Third, testimony is often
limited to the defendant and the victim, making proof difficult. Finally, many cases that fall under the above-
named statutes are plea-bargained to lesser-included offenses. A brief synopsis of the Ohio cases includes the
following:

Felonious Assault, Ohio Revised. Code section 2903.11.* There are two types of fact patterns that emerge from
suits brought under the Felonious Assault statute. One type involves individuals who attempt to use their HIV
status as a “deadly weapon,” usually through spitting or biting, brought under *92 section (A) of the statute, and
the other involves a person’s failure to disclose his or her HIV status before engaging in sexual activities,
brought under the 2000 addition to the Felonious Assault statute.*

In 2000, State v. Couturier® analyzed the use of the defendant’s HIV infection as a deadly weapon.” The court
reversed the defendant’s conviction in large part due to the addition in the Felonious Assault statute.” In the
court’s opinion, the addition showed that the Ohio Legislature felt that the circumstances of this case were not
adequately addressed by preexisting criminal law and, therefore, the defendant’s HIV infection could not have
been used as a weapon when he had unprotected sex with the victim.”

In the case State v. Gonzalez,” the defendant knew he was HIV positive, but began a sexual relationship
without disclosing this information to his partner.”* Gonzalez was convicted under Ohio Revised Code section
2903.11 on two counts of felonious assault, representing two months of sexual relations without disclosure.”
Gonzalez appealed based on the constitutionality of the statute and a number of trial court errors.” The court
determined that the statute was not unconstitutionally vague as the word “disclose” is easy to understand, and



further found that the statute did not inflict cruel and unusual punishment.” The court also found that due
process was not lacking even though the statute did not provide for an affirmative defense, as the prosecution
had the burden of proving disclosure beyond a reasonable doubt.”

As for the trial errors, even though the State did not show a “compelling need” for disclosing Gonzalez’s HIV
medical records, the court determined that such admission was harmless error.” The court also determined that
information pertaining to the victim’s HIV-positive status after the sexual encounter would be irrelevant and
inflammatory unless the defendant’s HIV status was contested.'” However, even though Gonzalez’s status was
not at *93 issue, the court again found the disclosure to be harmless error.'” Although the duration of the sexual
relationship was debated at trial, the court concluded that the jury had sufficient evidence to convict Gonzalez
of two of the four charged counts and that, even though consecutive sentences are disfavored and harsh, it was
not disproportionate to the seriousness of his conduct and the danger he posed to the public.'”

In State v. Geiger,'” the trial court convicted the defendant of felonious assault because he was HIV-positive
and did not disclose this information prior to engaging in sexual conduct with the victim.'” The trial court
sentenced Geiger to a term of four years under a kidnapping conviction and six years under the felonious assault
conviction, to be served consecutively, because of Geiger’s attitude of indifference towards infecting
unsuspecting sex partners with HIV.'” Geiger’s conviction, however, was reversed by the court of appeals.'”

In State v. Roberts'” the court affirmed a defendant’s conviction under Revised Code section 2903.11(B)(1)
because the defendant had failed to timely object at trial.' According to the court, the defendant waived an
argument on appeal that it was error to admit victim’s testimony that the defendant was HIV positive prior to
engaging in sexual relations with the victim.'”

State v. Reif-Hill'"* predates the change in the felonious assault statute to specifically encompass HIV exposure.
The incident began when the defendant refused to allow a blood draw at a psychiatric ward.'"' She fought with
the attendants and claimed that she was not a child, had AIDS, and would not voluntarily give consent for a
blood sample to be taken by the technician.'” When a male attendant came to assist, she bit him."* Despite the
defendant’s actions, the court concluded that the defendant did not “knowingly” cause, or attempt to cause, the
victim to be infected with the HIV virus when she bit him since it was later learned from blood tests that she
never had the HIV virus to begin with."*

*94 In State v. Bird,"” the defendant, who was HIV-positive, was indicted on one count of felonious assault
with a deadly weapon after he spit in a police officer’s face."® Bird entered a plea of no contest and, therefore,
was prohibited by the court from challenging whether HIV may be transmitted through saliva and ultimately
whether his saliva could be then termed a deadly weapon.'"’

In State v. Price'® the court determined that saliva could be a deadly weapon but on unique facts, since Price
was a hemophiliac afflicted with both HIV and Hepatitis C."” Because Price was a hemophiliac, his saliva
contained microscopic blood, which increased his ability to transmit HIV through spitting and biting a police
officer.™

The most recently decided case, State v. Branch,”' determined that an individual’s saliva that is only infected
with HIV can still be found to be a deadly weapon so long as the saliva is believed to contain blood.”” In
Branch, there was sufficient evidence to support Branch’s conviction under Ohio Revised Code section
2903.11(A)(1) after he attempted to cause serious physical harm to a Toledo police officer by spitting in his
eye.'”” Even though the defendant presented testimony that there was only a small risk of getting HIV through
saliva, the police officer testified that he believed there to be blood in the saliva when he cleaned out his eye."*
Testimony clearly indicated that saliva mixed with blood carries a risk of transmitting the disease.'”

*95 Revised Code section 2927.13: Selling or donating contaminated blood.” No state or appellate cases were
found.

Revised Code section 2907.24: Soliciting; after positive HIV test.'”” Three cases were found.

In State v. Wallace,'” the defendant appealed an order from the Montgomery County Court of Common Pleas



requiring him to undergo a test for sexually transmitted diseases pursuant to Revised Code section 2907.27."*
The defendant argued that the latter statute was an unconstitutional invasion of privacy and due process.” The
appeals court found that the warrantless search provisions of Revised Code section 2907.27, as well as the
required treatments for those persons who test positive for HIV, do not violate the protections against
unreasonable searches because the statutes are “reasonably related to a special government need to protect the
public from the spread of sexually transmitted diseases.”"'

*96 In State v. Jones,"” the state appealed an order from the Montgomery County Court of Common Pleas that
terminated the post-release control supervision of the defendant, who was earlier convicted of Engaging in
Soliciting After a Positive HIV Test.'” After the defendant was released from prison, he was indicted for one
count of the same offense, as well as assault on a police officer.”* A jury acquitted the defendant of all of the
charged offenses, but convicted him of disorderly conduct, a lesser-included offense.””* The state contended that
the trial court erred when it terminated the post-release control because the parole board, not the court, has
authority over an offender convicted of a fourth or fifth degree felony that was not a sex crime."”* The defendant
argued that the court did have the authority to terminate his post-release control under another statute, which
authorizes the court to terminate post-release control upon the person’s conviction or plea of guilty to a new
felony."”” Because the defendant was charged with a felony, but found guilty of a misdemeanor, the appellate
court reversed the judgment of the trial court.””® The appellate court also determined that Revised Code section
2907.24 was a felony sex offense."”’

In State v. McPherson,"* the defendant appealed his conviction, alleging among other things, that there was
insufficient evidence to show that he had actual knowledge that he was positive for HIV, and that the court
erred by classifying him as a sexually-oriented offender.”' Upon review of the record, the appellate court found
that there was sufficient evidence to convict the defendant of the charged offense.'*> However, the appellate
court also found that Revised Code section 2907.24 was not a sexually-oriented offense under Ohio law and
reversed the trial court’s classification of the defendant as a sexually-oriented offender.'*

*97 Revised Code section 2907.25: Prostitution; after positive HIV test."* The only case cited in the Ohio
Official Reports under this statute is State v. Wallace,'** which is discussed above.

Revised Code section 2921.38: Harrasment with bodily substance.'* In State v. Thompson,'’ the defendant,
who was a prisoner at the Southern Ohio Correctional Facility (“SOCF”), threw a styrofoam cup full of feces at
a nurse employed by SOCF, hitting her in the face, hair, arms, chest and leg.'"”* The defendant was brought
before the Rules Infraction Board at the facility, found guilty of violating several disciplinary rules of the
facility, and was sentenced to fifteen days in disciplinary control.'*

After the administrative sanctions were entered, the defendant was indicted on two counts of harassment by an
inmate.”® The defendant moved to dismiss on the grounds of double jeopardy, and the trial court overruled the
*98 motion.”' The defendant later pleaded no contest to one count and was sentenced to an additional nine
months’ confinement.'*

The defendant appealed, contending that the disciplinary proceedings at the SOCF were criminal in nature, and
that his subsequent conviction under Revised Code section 2921.38 violated the double jeopardy provisions of
the U.S. Constitution.”” The appellate court sustained the defendant’s conviction, finding that the General
Assembly intended administrative sanctions imposed upon an inmate by prison authorities to be civil in nature
and that the subsequent criminal action did not violate the Double Jeopardy Clause.'**

A. Discussion

During the 1980’s the federal government largely ignored the problems posited by HIV-AIDS. Policy makers in
this era believed that the correct means of combating the AIDS epidemic was education about safe sex practices
and counseling for infected individuals. Because AIDS infection was considered a death sentence at the time,
society viewed individuals infected with the HIV virus as victims rather than criminals.

By the mid 1990’s, all of this changed. Policy makers felt that the public had grown intolerant of crime and



supported actions such as decreasing amenities for prisoners, three strikes laws, chain gangs, and other punitive
measures.”” For instance, in 1997, Nushawn Williams infected several women, including one minor, and
exposed many others to the virus in and around Chautauqua County, New York.” Williams’s name was
released to the public in October 1997, and he soon became the face of HIV criminality in small-town
America."”’ Partly in response to this and several other high-profile HIV transmission cases, the Ohio General
Assembly enacted the HIV-specific statutes listed above and provided severe penalties for those in violation of
the statute, demonstrating society’s changing view of HIV-infected individuals as potential criminals rather than
victims.

Revised Code section 2903.11, felonious assault, the “flagship” of Ohio’s HIV criminalization statutes, is the
most prosecuted of the HIV crimes in Ohio. Until amended in 2000, this statute did not include HIV-specific
*99 language and prosecutors had to prove that the Defendant’s HIV-positive status was a deadly weapon under
the statute to gain a conviction.™

Under the 2000 revision, prosecution became relatively simple. The state did not need to prove transmission of
the virus from the Defendant to the victim, so phylogenetic analysis, which could cost up to $100,000.00 per
case,'” was not necessary. Additionally, the state did not need to prove that the victim was HIV-negative before
contact with the defendant and HIV-positive afterwards. Exposure rather than transmission was the necessary
element.'® However, the defendant had to be aware that he or she was infected with the HIV virus for criminal
liability to attach.'®

An analysis of Ohio’s HIV statutes uncovers five fundamental questions: (1) What is the State’s purpose? (2)
What is disclosure? (3) What is exposure? (4) What is “one count?” and (5) What are the sanctions?

1. Purposes

The Ohio General Assembly has two basic purposes in enacting HIV-specific statutes: (1) to control the spread
of the disease and (2) to punish those individuals who expose others to the virus. In practice, both of these
purposes have been largely frustrated.

No data exists to show whether Ohio’s disclosure-based statutes have slowed the spread of the disease. Even
though twenty-three states have enacted HIV disclosure laws, almost no research has been conducted to
determine whether these statutes help prevent the transmission of HIV, or whether any negative consequences
to these statutes exist. Since the enactment of Ohio’s statutes, the reported cases of HIV have actually increased
slightly, but this is more likely due to better reporting methods than to higher rates of transmission.'” Therefore,
we cannot determine whether the statutes satisfy the first purpose.

Ohio and several other states enacted HIV laws in the mid-1990°s media panic following several high profile
HIV transmission cases.'” The panic at the time was real; everyone-except possibly those who abstained from
sexual *100 activity completely and those who engaged solely in mutually monogamous sexual activity-was at
risk for infection.'** Further, no accepted treatment regimen existed at the time and infection almost always led
to death. Some commentators suggested quarantining infected individuals and cited pandemics like swine flu
and bubonic plague.'”

Criminal statutes are generally enacted to deter persons from engaging in criminal activity and to incapacitate
and possibly rehabilitate offenders.' However, Ohio’s statutes target specific sexual behavior that is not easily
deterred. Proof in such cases-one person’s testimony against another-makes prosecution difficult. Therefore, the
majority of persons who violate these statutes are not likely to be prosecuted, except in the most egregious
cases,'”’ thus frustrating the state’s second purpose.

2. Disclosure

The Gonzalez case remains the most frequently cited HIV prosecution case in Ohio, largely because most of the
problems associated with HIV-disclosure cases occurred there. Gonzalez first argued that the term “disclosure”



was unclear.'® Did he need to disclose his condition before each encounter, or was a one-time disclosure

sufficient to avoid prosecution? Two questions from the jury during deliberations bolstered Gonzalez’s
argument.'” The jury’s first relevant question was, “[w]hat is the court’s definition of disclosure?”'”” The
second, “[d]id he need to disclose on each count?”'” As the court instructed the jury, a person hearing or
reading the word “disclose” in the statute would likely give the word its ordinary meaning in the English
language."” However, Gonzalez, who was not a native English-speaking person, could have easily been
confused by this term.'”

Gonzalez then argued that the statute was unclear as to whether verbal disclosure is sufficient to avoid
prosecution or whether he should first obtain a signed and notarized acknowledgment from his partner (an
exposure *101 disclosure).”™ The court ruled that a person of common intelligence would understand and be
unlikely to forget such a significant revelation and did not need to be told before further intimate encounters.'”
However, will two people in the heat of the moment take care of the legal “technicalities” prior to engaging in
intimate relations?

During the trial, Gonzalez objected to the victim’s testimony that she was HIV-negative before her encounter
with Gonzalez and HIV positive afterwards.”’® Gonzalez claimed that this testimony could have inflamed the
jury and made the victim a more credible witness."”” The appellate court agreed; under Ohio law, exposure
without disclosure, even without transmitting the virus, was sufficient for conviction.'™

The Gonzalez trial court erroneously admitted the defendant’s confidential medical records to prove he had
knowledge of his serostatus.”” The appellate court found this to be harmless error because plenty of other
testimony proved that defendant knew his serostatus.' The appellate court further found that the trial court
could access the defendant’s confidential medical records without his permission if a “compelling need”
existed." However, making confidential medical and counseling records discoverable in criminal court may
discourage HIV-positive persons from seeking medical treatment and/or counseling.

Finally, the defendant must be aware that he or she is infected with the HIV virus for criminal liability to attach,
thus sparing the large group of individuals whose infection is in the window period'® from prosecution, such as
those who may have tested negative earlier and subsequently acquired HIV, and those who have never been
tested. The Centers for Disease Control estimate that as many as 25% of HIV-infected individuals are unaware
that *102 they have the virus.'® Therefore, a quarter of all potential prosecutions would fail because of the
knowledge element, which in turn frustrates both state purposes-controlling the spread of the disease and
punishing the responsible individuals. Further, attaching criminal liability to knowledge of one’s own serostatus
may deter HIV testing, thus frustrating public health efforts that stress frequent testing for at-risk individuals.

3. Exposure

Gonzalez testified that he used condoms during relations with the victim, but the jury did not believe his
testimony and neither side raised the issue on appeal.'"™ Nevertheless, could condom use be considered an
affirmative defense? For more than a decade, Americans have been bombarded with public service
announcements touting the effectiveness of condoms in reducing the risk of HIV transmission.'® However, only
three state HIV statutes mention condom use.'

California prohibits only unprotected sex without prior disclosure, and requires that the defendant intend to
infect the victim."” North Dakota requires both serostatus disclosure and condom use to avoid prosecution.'
Whereas Missouri specifically provides that condom use is not a defense.'” While public health officials agree
that condom use significantly reduces the chance for infection, the Ohio statutes have no provision for this or
other safe sex precautions that could mitigate the offense.” Condom use without serostatus disclosure will not
“protect” the parties from conviction in Ohio.""

Ironically, under the felonious assault statute as it is now written, two individuals, who are both infected with
HIV, could each be convicted if they have intimate relations with each other and fail to disclose their
serostatus.'” How could such a result possibly satisfy either state purpose?



*103 4. Count

The penalties for conviction in Ohio are not as severe as in other states.'” Ohio classifies felonious assault as a
felony of the second degree, with sentences ranging from two to eight years on each count.”* The Gonzalez
prosecutor indicted based on one count for each month of sexual activity without disclosure, and the appellate
court found this to be reasonable.'” Potentially, each sexual encounter without disclosure is a violation, which
could lead to extremely long sentences that could be entirely disproportionate to the conduct."

5. Sentence

The court sentenced Gonzalez to a maximum term of eight years on each of two counts, to be served
consecutively.”” At the sentencing hearing, the trial judge found that the victim suffered serious physical harm,
and that she was “sentenced to death.”'”* The judge further found that Gonzalez showed indifference not only to
the life of the victim, but also to the well-being of the entire community.'”

For Gonzalez, who was in the advanced stage of AIDS, the sixteen-year sentence was in reality a life sentence;
he was unlikely to survive another sixteen years. However, the testimony of both Gonzalez and his victim *104
showed “that they had sex several times a week for several months.*” Each sexual encounter without disclosure
was [another] possible charge of felonious assault against Gonzalez.*' The state conceivably could have brought
20 charges of felonious assault against him . . . resulting in a 160-year sentence.””

Some individuals infected with HIV deliberately, and aware of the consequences, continue to engage in risky or
unsafe behavior, often without informing their partners of their condition.”” Some go so far as injecting infected
blood or blood products into their victims. Others fail to inform their partners of their condition for a myriad of
reasons, including fear of domestic violence, partner abandonment, and community repercussions. Still others
infected with HIV attempt to disclose their serostatus, but for some reason fail to do so effectively; their
potential partners may miss some of their subtle hints and unwittingly expose themselves to the virus. Others
remain in denial.” Yet Ohio’s HIV statutes treat this large cross-section of responsible individuals in essentially
the same manner.”” Enacting a graduated series of offenses based on the severity of the conduct would be
preferable. If preventing transmission is the primary goal, it makes more sense to punish the conduct that poses
greatest risk of transmission more severely. The current unequal and inequitable punishment scheme also
frustrates the state’s purpose of punishing responsible individuals.

6. Alternatives

There should be no argument that those HIV-infected individuals who callously and wantonly transmit the HIV
virus should be prosecuted.” Such cases are relatively rare, and, moreover, those who engage in deliberate
harm to others could be prosecuted under general criminal statutes including reckless endangerment, second-
degree murder, or attempted murder.””” The intimate nature of relations that lead to HIV exposure, the natural
reluctance of victims to testify to such relations, and the absence of rape-shield type laws for crime victims
should limit frivolous prosecution. When the proof boils *105 down to which of the intimate partners presents
the most credible testimony, prosecutors will think twice before bringing charges.

Oregon did not succumb to the media hysteria that occurred during the mid-1990s.”” Oregon never had an HIV-
transmission statute on the books, and though the State has laws that prohibit the intentional transmission of
communicable diseases, these have never been applied to HIV.*” Rather, in HIV-related cases, the prosecution
relies on invoking attempted murder charges.”’ As a result, very few cases have been prosecuted, and the cases
taken to trial have involved especially egregious conduct.”"

Civil liability also remains a viable option. The plaintiff’s burden of proof in civil cases is far less than in
criminal cases, (a preponderance of the evidence instead of beyond a reasonable doubt) and the victim receives
compensation for his or her injuries. In civil cases, the victim must suffer actual damages to receive
compensation. If the defendant actually transmits the virus to the victim, proving damages should be relatively
simple. Exposure without viral transmission might cause mental distress, but proof of mental distress is far more
difficult. Compensation for medical expenses and lost income, as well as punitive damages, should also be



available to injured victims.

VIII. Conclusion

The Human Immunodeficiency Virus and Acquired Immunodeficiency Syndrome present the greatest challenge
to public health officials since the Swine Influenza Epidemic of the 1920s.”* Like influenza, HIV/AIDS is a
worldwide epidemic.””* Almost all persons are susceptible, and each infection has an extremely high mortality
rate.”"* Unlike influenza, HIV/AIDS is spread largely by sexual contact and as a result, a terrible stigma attaches
to those who acquire the disease.””

Starting in the mid-1990s, Ohio and several other states enacted HIV disclosure statutes. Ohio’s existing
statutes, which forbid soliciting and *106 prostitution, simply enhance the penalties from misdemeanors to
felonies if the defendant knows he or she carried HIV.*'® A third statute prohibits persons with knowledge that
they carry HIV from selling or donating blood if the donation is for the purpose of transfusion.’” A fourth
statute serves mainly to protect employees of Ohio’s detention facilities from exposure to HIV, hepatitis, and
tuberculosis.”® Each of these statutes may have served a vital function at the time it was enacted, especially in
light of several high-profile AIDS transmission cases prosecuted in other states in the 1990s. Now that the panic
has subsided, we should examine each of these statutes more carefully and revise where appropriate.

Gonzalez exposed many of the problems associated with the felonious assault statute. Although the term
“disclosure” survived a constitutional challenge for vagueness, that term has not yet been brought before the
remaining appellate districts or the Ohio Supreme Court. The terms “exposure” and “count” remain susceptible
to a wide range of definitions and could easily lead to sentences that are entirely disproportionate to the
conduct.

Ohio’s statutes as now written contravene many long established public health measures. By tying criminal
liability to knowledge of serostatus, current statutes encourage many high-risk individuals to avoid regular
testing. By making a defendant’s confidential medical records available to prosecutors, infected individuals may
avoid treatment and/or counseling. Making an infected person responsible for disease prevention can create a
false sense of security among people who are HIV-negative as well as undermine the public health message that
everyone should take measures to reduce or avoid behavior that leads to transmission of the virus. Finally,
allowing no provision for mitigation or an affirmative defense for condom use simply makes no sense.

What does make sense is a statutorily-enacted series of non-disease-specific offenses with graduated penalties
based on the severity of the conduct. Individuals who purposely infect their victims would face harsher
punishment than those who recklessly or accidentally transmit the virus.

Ohio should follow the lead of states like Oregon that rely on non-specific statutes to prosecute HIV offenses.
Civil litigation, with its” lower burden of proof and compensation based on damages, should also remain an
option.
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