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ABSTRACT

On 18 April 2003, the Centers for Disease Control
and Prevention (CDC) announced a new HIV prevention
initiative, “Prevention for Positives,” which emphasizes part-
ner-notification activities for individuals who have already
been diagnosed with HIV. The CDC failed, however, to ad-
dress significant criminal law issues that are presented by
this initiative. The proposed partner notification activities
involve patients’ voluntary identification of contacts at risk
for HIV transmission. But because all states have laws that
make it a crime to knowingly expose another person to
HIV, information provided by patients for partner-notifica-
tion purposes is in most cases evidence of a crime. Little if
any confidentiality protections prevent law enforcement of-
ficials from obtaining test results, records of counseling
sessions, or similar information from the records of health
or social service providers, Prevention for Positives thus
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exposes patients to an unacknowledged risk of criminal
prosecution, which may severely inhibit future coopera-
tion among those infected. This problem should be ad-
dressed by law and policy reforms, including enhanced
confidentiality of partner-notification records and the avail-
ability of “use and derivative use” immunity that bars pros-
ecution of patients based on the information they provide
in partner-notification programs.

In a major policy shift announced on 18
April 2003, the CDC initiated a “new strat-
egy” in HIV prevention efforts: Prevention for
Positives, that focuses on changing the sexual
and syringe-sharing behavior of persons al-
ready identified as being infected with HIV.!
The CDC’s new strategy is intended to reduce
the infection rate that has remained at 40,000
annually for more than the past decade in the
United States. Partner notification is an inte-
gral part of this initiative. Although partner
notification programs are already in place in
some states such as New York,? the CDC’s ini-
tiative, which includes increased funding for
such programs on the state and local levels,
promises to extend this approach to a national
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level. This article assesses the CDC'’s failure
to address significant criminal law issues in
implementing its initiative.

As the CDC acknowledges, not all of the
new HIV infections are the result of transmis-
sion from those who are not aware of their
infection. For example, studies of treatment-
resistant infection among the newly infected
indicate that a small percentage of individu-
als diagnosed and being treated for HIV in-
fection with retroviral medications are infect-
ing others.® A recent survey of HIV-infected
individuals shows a similar result.? But the
extent to which new HIV infections are actu-
ally the result of nondisclosure of HIV status
by those aware of their infection is apparently
not known.

The Prevention for Positives strategy in-
volves first identifying patients to be “at great-
est risk for transmitting HIV.”® These patients
are then provided with “behavioral risk-reduc-
tion interventions”—referrals for counseling,
education, and provision of condoms. Perhaps
the most important element, however, is part-
ner notification, which is to be facilitated
through partner counseling and referral ser-
vices (PCRS). As described by the CDC, pa-
tients’ identification of their partners is vol-
untary and is to include both current and
former partners. Partner notification can be
done by the patient, but more often notifica-
tion is done by health department personnel.
When clinic staff or health department per-
sonnel make the disclosure, the patient’s iden-
tity is not disclosed to the partner. Re-notifi-
cation is recommended, particularly in cases
when the partner has concluded that some-
one else was the infected partner. The pro-
gram also seeks to identify infections among
persons at risk for HIV, primarily by increas-
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ing HIV testing and then through partner no-
tification activities.

Whether Prevention for Positives is an ef-
fective policy choice is a discussion well be-
yond the scope of this article, although the
CDC itself concedes that “No studies have di-
rectly shown that PCRS prevents disease in a
community.”®One recent partner notification
study reports a high rate of relationship dis-
solution and acquisition of new partners
among those participating in partner notifi-
cation, which could result in new infections.”
But that study also questions causality, sug-
gesting that dissolution rates in general are
high, and that, therefore, partner notification
“may not have much influence on the breakup
of partnerships.”® Partner notification pro-
grams have been criticized in the past for both
their confidentiality risks and lack of practi-
cal value,? but those criticisms have not ex-
tended to the criminal law implications of
partner notification.

There has been a curious congruence be-
tween the CDC’s policy change and the news
media and popular culture. The day before
the CDC described its Prevention for Positives
initiative in its Morbidity and Mortality
Weekly Report, the Indianapolis Star pub-
lished an examination of the role of HIV con-
fidentiality laws in the context of persons with
HIV who knowingly expose others, contrast-
ing the public health approach (civil proceed-
ings, secrecy) with that of law enforcement
(criminal proceedings, public notification).'°
Two weeks later, an article in the New York
Times Magazine described the activities of
African-American men “on the down low”—
seemingly heterosexual men who lead secret
bisexual lives in which they eschew safe sex,
or even embrace high-risk sex.!' During this
same time period, best-selling novelist E. Lynn
Harris, whose books feature situations in
which bisexual African-American men are
involved with women who are not aware of
the risk of being infected with HIV, was on a
highly publicized national book tour to pro-
mote his new memoir.? In reporting on the
prosecution of five people who were charged
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with selling their HIV-infected blood plasma,
the Indianapolis Star emphasized in July 2003
that the state HIV confidentiality law delayed
the identification of the individuals who were
subsequently charged in the case.” Then, in
September 2003, news coverage of the pros-
ecution of a former San Francisco Health Com-
missioner, Ron Hill, for intentionally infect-
ing a sex partner with HIV, suggested that the
fox was guarding the henhouse.™ In reporting
on this case, the San Francisco Chronicle
made a direct connection between the CDC’s
Prevention for Positives initiative and “hold-
ing those who are already infected responsible
for the health of people with whom they have
consensual sex.”?® The subsequent dismissal
of the intentional transmission charge in the
Hill case provided further opportunity for law
enforcement officials to bemoan the inad-
equate HIV exposure criminal laws in Cali-
fornia.” Finally, the New York Timesran what
was ostensibly a news story with the ominous
headline “HIV Secrecy Is Proving Deadly,”"’
about the publication of Klitzman and Bayer’s
Mortal Secrets: Truth and Lies in the Age of
AIDS.*® In fact, that book discusses the crimi-
nal law response to the epidemic as a poten-
tial option, but stops short of explicitly en-
dorsing it. Although this is not an exhaustive
survey of news media coverage of HIV pre-
vention and criminal law issues, it gives a fair
indication of the way that the media fre-
quently frame discussion of these issues.

In this broader context, the CDC’s new
policy might easily be viewed as abandoning
the long-accepted precept that the prevention
of HIV transmission is the responsibility of
both the infected and uninfected. The focus
on the already diagnosed suggests that the
epidemic is fueled by individuals who know
their infected status and fail to disclose it or
take measures to prevent infection to others,
a suggestion that opens the door to holding
such individuals legally accountable. We do
that by defining their conduct as criminal,
then prosecuting, convicting, and punishing
them for those crimes.

The history of the epidemic thus far indi-
cates that the use of the criminal law to ad-
dress HIV transmission has had limited use,
even if the occasional case results in banner
headlines. As Lazzarini and her colleagues
show in a survey of print news media cover-
age and case reports of HIV exposure crimi-
nal prosecutions nationwide from 1986 to
2001, the number of reports of prosecutions
has remained extremely low in comparison
to the estimated number of individuals with
HIV and the number of new infections each
year.!® The years 1986-1988 and 2000-2001
had the lowest numbers of reported prosecu-
tions, with 10 or fewer in each of those years,
while there were no more than 20 prosecu-
tions in most other years. The highest level of
reported prosecutions occurred in 1998 (more
than 50) and 1993 (30). The authors suggest
that their total is probably an underestimate
of the true number of cases; indeed, whether
judicial case and media reports are a reliable
measure of the actual number of cases pros-
ecuted is very likely a question that cannot
be answered. In terms of the trends in num-
bers of cases prosecuted, whether there are
fewer prosecutions or merely less media cov-
erage of the prosecutions, perhaps as a result
of declining sensational impact of such sto-
ries, also is not known. But what this study
indicates is that, in a significant portion of the
criminal prosecutions (at least 24 percent),
defendants receive significant jail time (in 135
cases with minimum sentences of less than
life, the median sentence was six years) for
having engaged in conduct that did not in-
volve any risk of HIV transmission.

The Lazzarini study and its valuable web
site counterpart, the HIV Criminal Law
Project,?® document that every state has crimi-
nal laws adequate to prosecute any HIV-in-
fected person who, aware of his or her infec-
tion, engages in sexual activity, shares hypo-
dermic needles, or otherwise puts others at
risk for infection. This should come as no sur-
prise, because Congress required states to cer-
tify as much in order to receive funding un-
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der the Ryan White Comprehensive AIDS Re-
sources Emergency (CARE) Act as enacted in
1990.% Significantly, however, the Lazzarini
study found “no systematic enforcement of
HIV exposure laws” and concluded that a
criminal prosecution is the result of “the ac-
cident of being caught and brought to the at-
tention of a willing prosecutor.” The study,
however, does not take account of race or class
as factors that influence the “accidental” na-
ture of law enforcement in this area. The study
also concludes that, at this point, criminal
prosecutions have not been shown to reduce
HIV transmission. Of course, advocates of a
criminal law response to the epidemic might
respond by pointing out that deterrence would
increase with more effective and systematic
enforcement, and that the rate of HIV trans-
mission would be even higher if there were
no prosecutions.

One way that what Lazzarini called “the
accident of being caught” can take place is
when the possessor of confidential HIV infor-
mation is authorized by law to disclose that
information to a third party who is at risk for
infection. Unlike the Prevention for Positives
initiative, which relies on patients’ coopera-
tion, partner notification in a number of states
can take place without a patient’s consent. In
fact, it can take place over the explicit objec-
tion of the patient. The law of confidentiality,
which usually applies to health information,
has been modified to allow such disclosure
in many circumstances. On the federal level,
the Health Insurance Portability and Access
Act (HIPAA) regulations include a broad gen-
eral exception to confidentiality in the part-
ner notification context by authorizing the
disclosure of so-called protected health infor-
mation to a “person who may have been ex-
posed to a communicable disease or may oth-
erwise be at risk of contracting or spreading a
disease or condition, if the covered entity or
public health authority is authorized by law
to notify such person.”?? In particular, spouses
of the HIV infected, presumed to be unaware
of the risk of HIV infection and thus particu-
larly vulnerable, have been the subjects of

protective legislation on both the federal and
state levels. The 1996 amendments to the
CARE Act, for example, included a spousal
notification requirement.?? To be eligible for
CARE Act funding, states must take “admin-
istrative or legislative action to require that a
good faith effort” is made to notify the spouse
of a known HIV-infected patient of the
spouse’s potential exposure to HIV. Illinois,
New York, and Texas, for example, authorize
non-consensual disclosure of HIV status to the
patient’s spouse.? For veterans who receive
healthcare services from the Veterans Admin-
istration, spousal notification of HIV infection
is permitted, although it is not mandatory.?
Some legislatures are more careful than oth-
ers to make the concept of “spouse” equiva-
lent with “at actual (past or future) risk.” In
contrast, Congress took an expansive view of
the “spouse at risk” by defining that term to
include any “marriage partner” of the HIV-
infected patient at any time within the 10-year
period prior to diagnosis. Many states, how-
ever, authorize the disclosure of HIV informa-
tion that would otherwise be confidenfial not
just to spouses, but to non-spousal sex or
needle-sharing partners.?

Case law on third-party notification does
not exist in all jurisdictions, but the outcome
in the few reported cases is dependent on the
statutory and common law standards that vary
from state to state. In N.O.L. v. District of Co-
Iumbia, for example, a husband’s emotional
distress claim against the hospital that failed
to disclose his wife’s HIV status was held to
be barred by a confidentiality statute prohib-
iting disclosure of reportable diseases.?” But
in Chizmar v. Mackie, disclosure of an HIV
test result that turned out to be a false posi-
tive to the patient’s husband was held to be
proper and not a basis for suit.? Often, in the
absence of a statutory standard, general tort
law principles favor disclosure of information
in circumstances in which the disclosure is
intended to prevent the commission of a fu-
ture crime. Because knowing exposure to HIV
is criminal in all jurisdictions, this principle
would serve as a defense against a claim of
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invasion of privacy.? But despite the laws that
authorize disclosure to third parties at risk,
without authorization from the patient, the
extent to which partner notification actually
takes place may vary significantly from juris-
diction to jurisdiction.

Although it is reasonable to suppose that
clinicians will encounter situations in which
a patient withholds consent for partner noti-
fication yet admits behavior that has placed
or will place a known partner at risk for HIV
infection, the CDC offers no specific guidance
on how that situation might be handled. While
acknowledging that some health departments
require the reporting of any partner at risk,
the CDC simply advises that clinicians should
“know and comply with” any state law or
health department partner notification laws.*
But this is not much guidance for clinicians
in jurisdictions where the disclosure is dis-
cretionary, not mandatory. Furthermore, dis-
closure of a patient’s HIV status to a partner
without the patient’s consent, even without
disclosure of the patient’s identity, risks un-
dermining the therapeutic relationship. It may
also damage the individual or institutional
careprovider’s reputation for commitment to
patients’ confidentiality more widely in the
community, thus making patients’ cooperation
with partner notification efforts in the future
less likely.

In contrast to laws and regulations that
authorize partner notification without the
patient’s consent, the CDC’s approach to part-
ner notification relies explicitly on patients’
cooperation. The HIV-infected patient identi-
fies the contact who was or is at risk for infec-
tion. When the patient identifies the contact,
at a time when the patient was aware of his or
her HIV infection, however, the patient is ad-
mitting a criminal offense. In many jurisdic-
tions that offense is a felony, for which conse-
quences may be severe. The Lazzarini study
reports that the average minimum sentence
the patient would receive upon conviction,
assuming it is less than a life sentence, is 14.3
years. Unless covered by an applicable evi-
dentiary privilege or statutory protection, any

record of the information provided by the pa-
tient about the contact might later be used in
a criminal prosecution as evidence. Thus,
patients’ cooperation in the CDC’s PCRS con-
text poses an entirely different criminal pros-
ecution risk than does partner notification
activities undertaken at the point when a pa-
tient first tests positive. In the latter circum-
stance, the patient’s identification of past con-
tacts would not pose the risk of criminal pros-
ecution, because, at the time of the contact,
the patient was not aware or his or her HIV
infection.

Although the CDC'’s reliance on patients’
cooperation makes the disclosure of partners
to clinic staff consensual, provision of infor-
mation regarding the criminal law implica-
tions of identifying the partner at past or fu-
ture risk is not required in obtaining the
patient’s cooperation. On that account, the
consent of the patient may be invalid. If an
informed consent were required prior to the
patient’s disclosure of a partner in a clinical
setting, there would be little question that the
patient should be informed about and under-
stand the potential criminal law implications
of the disclosure.

Perhaps the authors of the CDC’s Preven-
tion for Positives guidelines were unaware of
this issue. Perhaps it is an issue that the CDC
would rather not introduce into the discus-
sion. After all, who would cooperate with the
partner notification process with awareness
of the criminal law implications? In its blue-
print for Prevention for Positives, the CDC
simply fails to mention, yet alone discuss, this
significant difficulty with its latest initiative
for HIV-infected patients.

While it can be said that partner notifica-
tion is a way that an individual with HIV “gets
caught” for having committed the offense of
knowing (or intentional) transmission, per-
haps primarily by their own doing, what re-
mains in Lazzarini’s formulation is for that
person to be “brought to the attention” of law
enforcement authorities. In regard to the Pre-
vention for Positives initiative, the patient’s
HIV information is disclosed to a third party
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(the past or current partner) over whom nei-
ther the clinical staff, public health officials,
nor the patient himself or herself has any con-
trol. Even without being told who the source
patient was, the notified partner may be able
to infer with ease that individual’s identity.
Although the notified contact might appreci-
ate the patient’s act of solicitude, the contact
may as likely respond angrily and have pow-
erful motives to invoke the criminal law
against the patient. The partner may, for ex-
ample, seek retribution, particularly in the
case where the partner learns of his or her own
HIV infection as a result of the notification
and believes that the patient was the reckless
or even intentional source of his or her infec-
tion. Or the partner may feel an altruistic de-
sire to deter or prevent the patient, or others,
from engaging in risk behaviors involving an-
other partner in the future. Pursuing the crimi-
nal option may entail nothing more than tele-
phoning local police or prosecutors. In juris-
dictions that allow the filing of private crimi-
nal complaints, the process can be initiated
directly by the notified contact (even then,
many jurisdictions allow the prosecutor’s of-
fice to veto private complaints). Ironically, in
situations in which the patient’s identity is
known to the notified contact, as is the case
under many laws that authorize disclosure of
the HIV status of sexual assault defendants to
complainants, the law often requires that the
complainant not further disclose that infor-
mation. Of course, the complainant may have
his or her own self-interest in not disclosing,
but in reality such confidentiality provisions
may be largely unenforceable. In terms of part-
ner notification, in contrast, the identity of the
contact is not directly disclosed, and thus the
laws do not impose any confidentiality duty
on the notified contact. Even if they did, it is
not clear how such confidentiality standards
could be enforced. Moreover, once one crimi-
nal complaint is made and publicized, includ-
ing the fact of the defendant’s HIV infection,
other contacts of the defendant may come for-
ward, resulting in additional charges against
the defendant. In early 2003, for example,

Adam Musser was charged in the first of four
separate cases involving knowingly transmit-
ting HIV in the Jowa City, Iowa, area. He was
subsequently convicted in all four cases and
sentenced to 25 years in each.®! Three of the
cases involved former sexual partners who ap-
parently came forward after learning of
Musser’s HIV status from publicity resulting
from his initial arrest. One of the complain-
ants, who tested HIV positive after having
sexual contact with Musser, appeared on lo-
cal television to encourage additional com-
plainants to contact prosecutors.*

While there would appear to be no limits
on subsequent disclosure by the notified con-
tact, there may nevertheless be limitations on
law enforcement access to confidential infor-
mation about the patient’s HIV status and be-
havior involving a risk of HIV transmission.
One factor contributing to a prosecutor’s will-
ingness to bring a case against a patient with
HIV is the degree of likelihood of conviction,
and that question turns on the nature of readily
available evidence of the crime. The precise
elements of HIV transmission offenses may
vary somewhat from jurisdiction to jurisdic-
tion, but in general, a complainant’s statement
that the potential defendant had, for example,
unprotected sexual contact on a specific date
establishes at least one element of the offense.
In addition to evidence of that element, all a
prosecutor would need, under most such laws,
is evidence that on that date, the defendant
knew he or she was infected with HIV and
knew that his or her behavior posed a risk of
transmission. What better way to obtain that
evidence than from records of HIV testing and
counseling, perhaps from a private clinic’s
files or those of other careproviders, or from a
local or state health department?

Although criminal prosecutions of indi-
viduals with HIV are relatively rare, concerns
about the use of confidential healthcare or
public health information in such prosecu-
tions are by no means hypothetical. Several
such cases have been reported, contrary to the
finding of the Lazzarini study.* In some cases,
confidential HIV information has been dis-
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closed directly from public health officials to
law enforcement. In 1992, in the first reported
case of this sort, State v. Stark,* the Court of
Appeals of Washington affirmed Calvin Stark’s
10-year sentence upon conviction of inten-
tionally exposing his sexual partners. In that
case, Stark was alleged not to have complied
with a civil cease-and-desist order issued by
the county public health authority, and as a
result the county health officer contacted the
county prosecutor to seek enforcement of that
order by way of a confidential civil proceed-
ing resulting in civil commitment, as then
authorized by Washington State law. The pros-
ecutor, however, used the information pro-
vided by the public health officer concerning
Stark’s HIV status and history of counseling
to commence a public criminal prosecution
and obtain Stark’s conviction and sentence.
Treating the public health official’s disclosure
as though it was made for criminal enforce-
ment purposes, the Court of Appeals ruled that
although the applicable Washington statute
did not explicitly authorize diselosure of con-
fidential HIV public health information to
prosecutors for criminal enforcement pur-
poses, that disclosure was impliedly autho-
rized by the legislature’s enactment of the
criminal HIV intentional exposure statute. The
ruling sets no limits on when or under what
circumstances confidential public health in-
formation can be disclosed from public health
to law enforcement authorities. Apparently,
under State v. Stark, any disclosure intended
to result in enforcement of the criminal stat-
ute is permissible. Such information sharing
takes other forms as well. In another case in-
volving public health authorities’ collabora-
tion with law enforcement, the Supreme Court
of South Carolina affirmed a conviction based
on evidence of the defendant’s HIV status that
the prosecutor obtained by court order from
the state health department.’ In that case,
“John Doe” was charged with knowingly ex-
posing a sexual partner to HIV in violation of
a state statute. The state health department
agreed that there was a “compelling need” for
its disclosure of HIV test results and records

indicating that the defendant had acknowl-
edged receiving HIV counseling, and thus that
issue was not in dispute. The court’s holding,
however, that the records of test results could
be admitted into evidence as “business
records” {a category of evidence also appli-
cable to government records, in which the
matters set forth in those records can be taken
as true even without live witness testimony),
and that the state need not establish any chain
of custody for them, significantly eased the
evidentiary burden on the prosecution.

In the context of criminal law enforce-
ment, federal or state confidentiality statutes
offer little if any protection in most circum-
stances. Federal healthcare confidentiality
standards, as set forth in the Health Insurance
Portability and Access Act (HIPAA) regula-
tions, provide a broad exception for law en-
forcement access to so-called protected health
information (PHI).*® Covered entities may dis-
close PHI to federal, state, or local law enforce-
ment officials in compliance not only with a
court order or court-ordered warrant, but also
to comply with “an administrative request,
including an administrative subpoena or sum-
mons, a civil or an authorized investigative
demand, or similar process authorized under
law,” provided that the information sought is
“relevant and material to a legitimate law en-
forcement inquiry.” Disclosure of PHI under
this provision requires neither the patient’s
authorization nor notice to the patient pro-
viding an opportunity to agree or object.
Whether or not the covered entity receiving
the “request” or “demand” for PHI could chal-
lenge its relevance or materiality, or the “le-
gitimacy” of the inquiry, the entity may have
little incentive to do so.

Some states have a similar lack of confi-
dentiality for HIV information sought for law
enforcement purposes. In one such case,
Weaver v. State,” the Court of Appeals of Ar-
kansas affirmed three concurrent 30-year sen-
tences for violation of an Arkansas statute that
prohibited exposing another person to HIV.
The conviction was based on the defendant’s
medical records, which the prosecutor ob-




Volume 19, Number 1/2

AIDS & Public Policy Journal 61

tained from the county health department by
issuing an investigative subpoena, which,
under state law, did not even require court
approval. The subpoena was issued by the
prosecutor to investigate “reports that
[Weaver] had exposed others to the HIV vi-
rus” in violation of state law. The court of
appeals held that the prosecutor’s use of the
investigative subpoena to obtain medical
records from the health department was
proper as authorized by statute, and that a ju-
dicially issued search warrant based on prob-
able cause was not required.

State general health information or HIV-
specific confidentiality laws frequently in-
clude exceptions allowing law enforcement
access.* Or, even when such authorization is
not explicit, the courts have found such au-
thorization implicit in the statutes. The Su-
preme Court of Missouri affirmed the convic-
tions of two defendants, Charles Mahan and
Sean Sykes, who were prosecuted for expos-
ing their sex partners to HIV.*® Mahan received
a sentence of five years; Sykes was given two
consecutive five-year terms. The state su-
preme court rejected their challenges to their
convictions, which were based on municipal
health department records of their HIV test
results, explaining that a “prosecutor who is
contemplating bringing charges against some-
one under [the Missouri statute] needs to
know the HIV status of that individual.”

State statutes frequently allow access to
confidential HIV information by court order.
In some jurisdictions, the law does not define
the circumstances under which a request for
a court order should be granted.* In many
states, however, the release of HIV informa-
tion can be ordered by a court only upon a
showing of a “compelling need,”* a standard
that a criminal investigation or prosecution
is likely to meet.*? The few reported cases rely
on interpretations of these state laws. In
People v. Hawkrigg, for example, a local court
in New York State held that absent a statutory
exception or the patient’s waiver of the statu-
tory right, it is improper to admit medical
records before a grand jury.** Nevertheless, the

court concluded that the defendant’s disclo-
sure of HIV status to sexual partners consti-
tuted a waiver of the confidentiality right.
Even when a prosecutor fails to comply with
statutory confidentiality standards, however,
that violation of the law may be irrelevant to
a successful prosecution. In State v.
Gonzalez,* the Ohio Court of Appeal affirmed
the conviction under a failure to disclose stat-
ute, resulting in a sentence of 16 years. The
court concluded that the prosecutor’s failure
to obtain court authorization on a “compel-
ling need” basis to disclose the HIV informa-
tion violated the state’s HIV confidentiality
statute. That statutory violation, however, was
deemed “harmless error,” given the other evi-
dence of the defendant’s HIV status. In one of
the few cases to preserve patients’ confiden-
tiality, State v. J.E., a New Jersey court con-
cluded that, without statutory authorization
for disclosure of the defendant’s HIV informa-
tion to the complainant in a sexual assault
case, the defendant’s interest in confidential-
ity of the physician-patient relationship out-
weighed the need for disclosure.® That case,
however, turned on the fact that eight months
had passed since the alleged assault, and thus
the complainant’s own HIV antibody tests
would determine whether he or she was in-
fected with HIV.

The Fourth Amendment requires that
prosecutors must obtain a search warrant
based on a neutral and impartial judge’s find-
ing of probable cause that a crime has been
committed (in this case, knowing exposure to
HIV) and that evidence of the crime (proof of
the suspect’s knowledge of his or her HIV in-
fection) is to be found in the location speci-
fied in the warrant (the suspect’s HIV testing
and counseling records) at the time of the
search. Thus, in very few cases does the
Fourth Amendment’s probable cause require-
ment pose an impediment to law enforcement
demands for confidential information.

The Supreme Court’s recent Fourth
Amendment ruling in the context of hospital
records, Ferguson v. City of Charleston, has
little relevance to the confidentiality of HIV
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information sought for law enforcement pur-
poses.* The Court held that the Fourth
Amendment prohibits a state hospital’s pro-
gram of taking urine samples from pregnant
women suspected of illegal drug use for the
undisclosed purpose of giving the test results
to criminal prosecutors. What made the un-
derlying urine testing a “search” for Fourth
Amendment purposes was the predetermined
plan of disclosure for law enforcement pur-
poses. The Court did not address the issue of
a law enforcement demand, authorized under
state law, for records made by health agencies
in the ordinary course of their activities.*’
Furthermore, the precedent applies only to
government agencies’ disclosures, not those
of private, nongovernmental hospitals or clin-
ics. Thus, even if a nongovernmental clinic,
for example, were to seek out HIV informa-
tion for the primary but undisclosed purpose
of turning it over to prosecutors, the Fourth
Amendment would not be implicated. Based
on a notified contact’s complaint of sexual
contact without disclosure of HIV status, on
the other hand, prosecutors may have little
difficulty in obtaining a valid search warrant.*
Only if constrained by a state constitutional
or statutory prohibition on the use of such
information will a prosecutor’s search for and
use of the resulting evidence be limited.*
Such constraints appear to be rare.*

The Fifth Amendment protects individu-
als from being compelled by the government
to answer questions that may tend to incrimi-
nate them. But when patients participate in
partner notification activities, the participa-
tion is voluntary, not compulsory, and thus
the right against self-incrimination would not
apply. The Fifth Amendment privilege against
self-incrimination also offers only limited pro-
tection against the forced disclosure of confi-
dential health information for law enforce-
ment purposes.® But, in most cases, law en-
forcement officials seek the information not
from records in the patient’s possession, but
from those in the possession of a corporate or
governmental entity, such as a clinic or other
careprovider or a public health agency. The

patient would have no Fifth Amendment
privilege against production of records that
are not in his or her personal possession, nor
could the custodian of the records assert the
privilege on the patient’s behalf.?? The custo-
dian of the records could, however, assert that
they are protected by a physician-patient or
similar privilege, but the existence and scope
of such a privilege would be defined by state
law and thus may vary from state to state.
Agencies involved in partner notification and
similar activities should consider, as a matter
of their own professional ethics, how they will
respond in the event that law enforcement
officials attempt to obtain records pertaining
to their patients.

Some advocates for a law enforcement re-
sponse to the epidemic would argue that ex-
ceptions to confidentiality for criminal law
enforcement purposes are appropriate. Those
who knowingly violate the law by placing oth-
ers in deadly danger, they would argue, should
lose its protection. That view, however, col-
lides directly with the premise of the CDC’s
Prevention for Positives initiative. After all,
many of the patients participating in the Pre-
vention for Positives initiative are admitting
the commission of criminal offenses, thus risk-
ing prosecution, yet the CDC pins its hopes
for success of its program on their coopera-
tion. Not only do the criminal laws and lack
of confidentiality for incriminating evidence
provide a potent disincentive for cooperation,
in the event that a patient involved in Pre-
vention for Positives is prosecuted, the nature
of the risks involved in participating will be
widely and rapidly publicized.

There are several ways to respond to these
potential problems both through policy and
law reform. First, if the CDC wants people with
HIV to incriminate themselves in the process
of preventing new infections, the information
they provide should not be available to law
enforcement for criminal prosecution. This
can be accomplished simply by closing the
significant confidentiality loopholes that cur-
rently exist in many states. For example, Texas
has addressed this problem in part by with a
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statute mandating that “partner names” can
be used exclusively for public health investi-
gation and notification, not for law enforce-
ment.** This is an important first step, but it
does not help when a prosecution is based not
on information directly obtained from part-
ner notification activities, but from informa-
tion that reaches law enforcement indirectly,
as is the case when the notified contact seeks
a criminal prosecution and law enforcement
authorities look to a source other than the
partner notification records for confirming
evidence of the potential defendant’s test re-
sult and counseling records. New York’s part-
ner notification program, on the other hand,
includes broad confidentiality standards and
a public pledge on the department of health’s
web site that the “Department will NOT dis-
close this information [about an HIV-infected
patient] to other government or private agen-
cies like the . . . police.”® At least one com-
mentator has recommended limitations on
evidence to be used in HIV criminal prosecu-
tions in general, so that confidential medical
records are not used.*® This outcome might
depend entirely on a prosecutor’s exercise of
discretion in declining to prosecute cases
based on such medical records. Other com-
mentators have recommended that public
health agencies avoid direct collaboration
with law enforcement.’” These are all poten-
tial means of remedying the problem; none
are mentioned, yet alone recommended, by
the CDC.

Putting aside the general and entirely le-
gitimate question of whether someone with
HIV should ever be prosecuted for an HIV
transmission offense,’® we should confront
directly the more specific question of whether
anyone with HIV who cooperates with au-
thorities in identifying their partners should
ever be prosecuted. If the government wants
information in the nature of an admission of
a crime, and cannot ensure the confidential-
ity of that information, then why should the
patient not receive immunity from prosecu-
tion for providing it? Indeed, an offer of im-
munity would serve as a powerful incentive

for individuals to identify contacts, if the pa-
tient knows that once the contact is identi-
fied, then no resulting complaint from the
named contact will result in prosecution. The
granting of what is called “use and derivative
use” immunity—that is, no prosecution could
use information provided by the patient, or
evidence derived directly or indirectly from
the information provided by the patient—
would accomplish this purpose.> Such a prac-
tice also is fair. If an individual discloses her
or his HIV status to a contact or former con-
tact, she or he should at least have the asswr-
ance that the disclosure will not result in a
criminal prosecution. On a practical level,
public health officials do not have the author-
ity to grant immunity from prosecution. Nev-
ertheless, public health officials are in the po-
sition to negotiate with local prosecutors re-
garding their exercise of prosecutorial discre-
tion and adopt immunity policies in favor of
encouraging cooperation from persons with
HIV.

In the past, the CDC has not been shy about
recommending policies and legal reforms at
the state or local levels that will, in the CDC’s
view, serve the public health.® In the case of
Prevention for Positives, however, the CDC has
failed to address critical issues that may af-
fect the success of the initiative. Moreover, the
initiative unfairly puts participating patients
at risk for criminal prosecution, particularly
at a time when public frustration with the
seemingly intractable nature of the epidemic
may make prosecution an attractive official
response. The CDC’s silence on this issue also
results in a lack of guidance for clinicians and
public health officials involved in implement-
ing the initiative at the local level on the po-
tentially thorny ethical and legal questions
regarding their relationship with criminal law
enforcement authorities. To date, there appar-
ently have not been prosecutions directly re-
sulting from increased partner notification
activities under Prevention for Positives. But
if such prosecutions take place, the adverse
impact on the success of the initiative could
be enormous.
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