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level. This article assesses the CDC's failure 
to address significant criminal law issues in 
implementing its initiative. 

As the CDC acknowledges, not all of the 
new HIV infections are the result of transmis-
sion from those who are not aware of their 
infection. For example, studies of treatment-
resistant infection among the newly infected 
indicate that a small percentage of individu-
als diagnosed and being treated for HIV in-
fection with retroviral medications are infect-
ing others. 3 A recent survey of HIV-infected 
individuals shows a similar result.4 But the 
extent to which new HIV infections are actu-
ally the result of nondisclosure of HIV status 
by those aware of their infection is apparently 
not known. 

The Prevention for Positives strategy in-
volves first identifying patients to be "at great-
est risk for transmitting HIV."5 These patients 
are then provided with "behavioral risk-reduc-
tion interventions"-referrals for counseling, 
education, and provision ofcondoms. Perhaps 
the most important element, however, is part-
ner notification, which is to be facilitated 
through partner counseling and referral ser-
vices (PCRS). As described by the CDC, pa-
tients' identification of their partners is vol-
untary and is to include both current and 
former partners. Partner notification can be 
done by the patient, but more often notifica-
tion is done by health department personnel. 
When clinic staff or health department per-
sonnel make the disclosure, the patient's iden-
tity is not disclosed to the partner. Re-notifi-
cation is recommended, particularly in cases 
when the partner has concluded that some-
one else was the infected partner. The pro-
gram also seeks to identify infections among 
persons at risk for HIV, primarily by increas-
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ing HIV testing and then through partner no-
tification activities. 

Whether Prevention for Positives is an ef-
fective policy choice is a discussion well be-
yond the scope of this article, although the 
CDC itself concedes that "No studies have di-
rectly shown that PCRS prevents disease,in a 
community."6 One recent partner notification 
study reports a high rate of relationship dis-
solution and acquisition of new partners 
among those participating in partner notifi-
cation, which could result in new infections. 7 

But that study also questions causality, sug-
gesting that dissolution rates in general are 
high, and that, therefore, partner notification 
"may not have much influence on the breakup 
of partnerships."8 Partner notification pro-
grams have been criticized in the past for both 
their confidentiality risks and lack of practi-
cal value,9 but those criticisms have not ex-
tended to the criminal law implications of 
partner notification. 

There has been a curious congruence be-
tween the CDC's policy change and the news 
media and popular culture. The day before 
the CDC described its Prevention for Positives 
initiative in its Morbidity and Mortality 
Weekly Report, the Indianapolis Star pub-
lished an examination of the role of HIV con-
fidentiality laws in the context ofpersons with 
HIV who knowingly expose others, contrast-
ing the public health approach (civil proceed-
ings, secrecy) with that of law enforcement 
(criminal proceedings, public notification) .10 

Two weeks later, an article in the New York 
Times Magazine described the activities of 
African-American men "on the down low"-
seemingly heterosexual men who lead secret 
bisexual lives in which they eschew safe sex, 
or even embrace high-risk sexY During this 
same time period, best-selling novelist E. Lynn 
Harris, whose books feature situations in 
which bisexual African-American men are 
involved with women who are not aware of 
the risk of being infected with HIV, was on a 
highly publicized national book tour to pro-
mote his new memoir. 12 In reporting on the 
prosecution of five people who were charged 
























