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THE CONSENSUS STATEMENT

Consensus Statement on HIV “Treatment as
Prevention” in Criminal Law Reform

THE UNDERSIGNED AGREE...

that reliance on viral load or compliance with medical treatment as a basis to reform HIV criminal laws poses
dangerous consequences for those who lack access to care. It also contradicts everyone’s basic right to make health
care decisions, including whether and when to get treatment, without running afoul of the criminal law.

There is increasing agreement that risk of HIV transmission from a person living with HIV (PLHIV) who is on
Antiretroviral Therapy (ART) and has a continuously undetectable viral load is effectively zero.!

This fact has undeniable importance for personal and public health on many levels. Basing criminal law reform on this
fact, however, could undermine key legal principles that support fair treatment for all people affected by HIV and
other stigmatized diseases. As advocates, we should avoid the risk of using health status—most often determined by
access to care—as a stand-in for determining guilt and criminal liability.

Broad awareness of the fact that HIV is not easily transmitted and that ART reduces that small risk to effectively zero
can cure the ignorance about HIV transmission risks that fuels HIV stigma and discrimination. Increasing public
understanding of this additional benefit of life-saving treatment for PLHIV—treatment as prevention, or TasP—can help
leverage investment in HIV treatment programs, while ending needless fear that sex with someone living with HIV is
inherently “risky.”

For far too long, public health officials avoided dissemination of the facts about HIV's very low per-act transmission
rates with or without effective ART. In response, PLHIV-led campaigns have highlighted the prevention benefit of viral-
suppressing treatment (such as TasP or “U = U,” i.e., “Undetectable = Untransmittable”) and have the support of HIV
organizations around the world.? In several cases, lawyers have helped PLHIV facing criminal penalties for non-
disclosure by explaining to the court that the defendant’s HIV treatment not only keeps him or her healthy but reduces
the risk of passing the virus on to someone else to effectively zero.

However, the role of current medical developments in public health strategies and individual prosecutions is different
from its limited value in criminal law reform. Legal defense in individual cases certainly could include showing the
PLHIV’s low viral load and related non-infectiousness; and nothing in this statement is meant to limit the options
available to a criminal defense lawyer representing an individual client. However, advocacy that promotes putting HIV
treatment and prevention tools into actual criminal laws will have negative, if unintended, consequences for many of
those most likely to be targeted by criminal law enforcement.

This is because the two biggest problems with almost all HIV criminal laws and prosecutions are that 1) they focus on
HIV disclosure rather than on whether the PLHIV had an intent to do harm; and 2) HIV laws’ felony punishment and
severe sentences treat any risk of HIV infection as the equivalent of murder or manslaughter.

Our most pressing responsibility in HIV criminal law reform is to challenge these two problems by advocating for the
related core legal principles that (1) convictions must require proof that the person intended to do harm; and (2) the
degree of punishment must be closely related to the level of injury.3

In changing the criminal law’s treatment of HIV, it is important to lead with these principles. There is nothing unique
about HIV—or exposure to any disease through consensual sex, for that matter—that requires giving up these core
principles. Current science makes it clear that HIV is not easy to transmit, and even when transmitted it is easily
survivable with appropriate treatment. To summarize, if HIV treatment’s value as prevention winds up in the text of a
criminal law, it can:

Lead to using a person’s health or failure to stay in health care as evidence of guilt or innocence.

Lead policy makers and prosecutors to believe, and argue, that PLHIV who are not virally suppressed pose a
significant risk of transmission to sexual partners.4 This is simply not true. Even without being on treatment and
without using a condom, the per-act HIV transmission risk of receptive anal intercourse, which is the sex act that is
most likely to result in HIV transmission, is less than 2%, or 2 in a 100.°

Take focus away from the fact that HIV is a chronic, manageable disease—not a “death sentence.”® HIV is not
significantly different from other serious diseases, such as type 2 diabetes. To treat it otherwise by making its
transmission a felony with a long sentence reinforces what likely is the most serious source of HIV stigma,
discrimination, and violence against PLHIV.
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For these reasons, we must be careful to avoid giving policy makers the impression that, absent treatment or an
undetectable viral load, prosecution of PLHIV is warranted.

Missouri’s HIV criminal law demonstrates this problem: PLHIV in Missouri who know their HIV status may be
prosecuted for having consensual sex with another person without disclosure. If convicted—which does not require
transmission or even a measurable risk of transmission, let alone intent to transmit—a PLHIV could face fifteen years’
imprisonment.7 An advocacy focus on HIV treatment’s power of prevention does not address these injustices within
the law, and it may detract from principled legal arguments that do.

And importantly, we have to acknowledge ongoing, severe inequalities in the criminal legal system and related,
decades-long racial and economic inequalities in access to health care, including ART. People of color, particularly
Black Americans, face discrimination at every level of the criminal legal system—from discriminatory policing practices
to sentencing disparities.8 LGBTQ people, people living in poverty, undocumented immigrants, and those relying on
sex work to survive also face regular targeting by the criminal legal system.9 The same factors that create this
unfairness also make members of these communities less likely to achieve long-term viral suppression.10

Criminal law’s treatment of risk, harm and related punishment must reflect current science. Even more importantly,
modernized laws must reflect the essential principle that only those who act with the intent to do harm by transmitting
a disease be held criminally accountable.!! Finally, our advocacy has to reflect current realities of deeply rooted racial
and economic inequalities that are embedded in the criminal legal and health care systems in the U.S.

1 Alison Rodger et al., Sexual activity without condoms and risk of HIV transmission in serodifferent couples when the HIV-positive partner is using
suppressive antiretroviral therapy, 316 JAMA 171, 171 (2016). The connection between effective treatment, viral suppression, and significantly
reduced transmission risk was first highlighted in 1994, when a study of pregnant women demonstrated AZT therapy dramatically decreased rates of
perinatal transmission. Edward M. Connor et al., Reduction of Maternal-Infant Transmission of Human Immunodeficiency Virus Type 1 with
Zidovudine Treatment, 331 New ENG. J. Mep. 1173, 1173 (1994).

% E.g., Prevention Access Campaign, Risk of Sexual Transmission of HIV from a Person Living With HIV Who Has An Undetectable Viral Load:
Messaging Primer & Consensus Statement (2017), https://www.preventionaccess.org/consensus.

’ The lack of a mens rea requirement in criminal law is rare, typically used in situations where the criminalized conduct is both statistically likely to
cause harm and the harm is statistically likely to be severe, such as in toxic waste dumping.

* Ctrs. for Disease Control and Prevention, HIV Risk Behaviors: Estimated Per Act Probability of Acquiring HIV from an Infected Source, by Exposure
Act, Dec. 4, 2015, https://www.cdc.gov/hiv/risk/estimates/riskbehaviors.html. HIV transmission risk may be about 7.25 times higher during the
acute stage of infection, and about 2.58 to 2.65 times higher in the presence of ulcerative sexually transmitted infection. Ctrs. for Disease Control
and Prevention, Factors Increasing the Risk of Acquiring or Transmitting HIV, Dec. 4, 2015, https://www.cdc.gov/hiv/risk/estimates/riskfactors.html.

S HIV Risk Behaviors, supra note 4.

¢ Ctr. for HIV Law & Policy, Routes, Risks Realities of HIV Transmission and Care: Current scientific knowledge and medical management, July 2015,
https://www.hivlawandpolicy.org/resources/routes-risks-and-realities-hiv-transmission-and-care-current-scientific-knowledge-and

" Mo. Rev. STAT. §§ 191.677(1)(2), 558.011(1)(2) (2016).

% See, e.g., The Sentencing Project, Black Lives Matter: Eliminating Racial Inequity in the Criminal Justice System, Feb. 3, 2015,
http://www.sentencingproject.org/publications/black-lives-matter-eliminating-racial-inequity-in-the-criminal-justice-system/.

° Center for American Progress & Movement Advancement Project, Unjust: How the Broken Criminal Justice System Fails LGBT People (2016),
http://www.hivlawandpolicy.org/resources/unjust-how-broken-criminal-justice-system-fails-Igbt-people-center-american-progress-and; Catherine
Hanssens et al., A Roadmap for Change: Federal Policy Recommendations for Addressing the Criminalization of LGBT People and People Living with
HIV (2014), http://hivlawandpolicy.org/resources/a-roadmap-change-federal-policy-recommendations-addressing-criminalization-Igbt-people-and.

10 5ee, e.g., Dini Harsono et al., Criminalization of HIV Exposure: A Review of Empirical Studies in the United States, 21 AIDS& BeHAv. 27 (2017). N.
Crepaz et al., Viral Load Dynamics Among Persons Diagnosed with HIV: United States, 2014. Conference on Retroviruses and Opportunistic
Infections. Seattle, Feb. 13-16, 2017. Abstract 31, http://www.croiconference.org/sessions/viral-load-dynamics-among-persons-diagnosed-hiv-
united-states-2014 (Finding women, young people, Black people, and people who inject drug are all less likely to achieve or maintain viral
suppression.); see also Ctrs. for Disease Control and Prevention, Monitoring Selected National HIV Prevention and Care Objectives by Using HIV
Surveillance Data, Vol. 21 (2016), https://www.cdc.gov/hiv/pdf/library/reports/surveillance/cdc-hiv-surveillance-supplemental-report-vol-21-4.pdf
(While 72% of Black people are linked to care within one month of diagnosis, only 54% are retained in regular care and still fewer are virally
suppressed (49%), compared to 62% of white people).

"' This includes the criminal law treatment of other stigmatized diseases, such as any form of hepatitis or ebola, that are far easier to transmit,
possibly far harder to treat, and primarily affect people from other or identical marginalized communities.
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FAO

Frequently Asked Questions

1. WHAT IS THE PURPOSE OF THIS CONSENSUS STATEMENT?

This statement explains the limitations of “treatment as prevention (“TasP”) or “U = U"—HIV treatment’s amazing
ability to reduce a person’s viral load to effectively zero—within criminal law reform. It also suggests some effective
ways for advocates to talk about current HIV science with criminal law policy makers.

2. WHAT’S THE PROBLEM WITH TALKING ABOUT U=U?

Nothing. The U=U message is personally empowering and is an effective way to talk about the benefits of HIV
treatment. Many advocates are talking about how effective HIV treatment reduces transmission risk to effectively
zero. This is a good thing.

But changing the criminal law is different from changing individual minds about the importance of HIV care. It is
important to think about the legal and social problems that a law focusing on viral load or treatment compliance can
have for many PLHIV who face arrest and prosecution.

If we stress U=U as the most important reason to change the law, lawmakers could respond by making treatment
compliance or health status a factor in deciding guilt or innocence.

Here is an example of what this could look like in @ modernized law that targets intentional disease exposure or
transmission:

A defendant who was in care, compliant with a treatment regimen, and had an undetectable viral load is not
guilty of intentional transmission of HIV.

Modernized laws should broadly recognize a person’s efforts at risk reduction rather than pinpointing compliance with
a doctor’s instructions or viral load as indicators of lack of intent to harm or absence of transmission risk. Think about
it this way: a doctor would never recommend “pulling out” as a risk reduction strategy for a PLHIV. Yet “pulling out”
shows a lack of intent to harm, and also reduces the already-low risk of transmission. Such a person should not be
prosecuted, but the draft language above would not offer any protection to them.

Policy makers need to also know that, in a single sex act, HIV transmission risk is usually very low even without ART;
and that when transmission happens, the person who is infected has a serious but manageable disease, not a “death
sentence.”

3. WHAT ARE “LEGAL PRINCIPLES,” ANYWAY, AND WHY ARE THEY SO IMPORTANT?

The criminal law should be based on traditional principles of fairness about what kinds of acts are punished, when
punishment is called for, and what type of punishment is fair. It should treat similar types of harm in a similar way.
Criminal laws should focus on the actual harm a person intended to cause, not on a person’s health status or related
identity.

Almost all HIV criminal laws ignore the need to prove either intent to harm or a high risk of death or severe harm, as
well as whether any harm occurred at all. They also tend to be out of line with the way a state treats other types of
crimes and injuries, including harms from other diseases. For these reasons, HIV criminal laws go against very basic
ideas of justice.

Here are some examples of how states treat HIV exposure with no proof of intent to harm or transmission the same
as, or more harshly than, Killing someone while driving:

STATE HIV LAW VEHICULAR HOMICIDE LAW
Georgia 5-20 years prison 3-15 year (1st degree); 1 year max (2nd degree)
Tennessee 3-15 years, Sex offender registration 3-15 years

4. WHAT’S THE PROBLEM WITH TREATING PLHIV DIFFERENTLY BASED ON THEIR USE OF
ART? IF SOMEONE IS NOT ON ART AND THEY HAVE SEX, ISN'T THAT PLAIN WRONG?

One of the most important things to remember in discussions about modernization is the difference between behavior
that is morally objectionable versus behavior that should be treated as a serious crime. Many people will agree that
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cheating on a partner or dumping someone because they get sick are unethical and wrong, but almost no one would
argue that a person should go to jail for it.

Another key thing to remember is that ART is not available to everyone. Access to health care in this country often
varies based on race, class, sexual orientation, and gender identity. People also have the right to decide whether or
not to be on ART—a deeply personal choice—without the threat of prosecution and jail time.

That doesn’t mean we can’t include defenses to prosecution that focus on measures a person took to reduce the risk
of transmission. We should just make sure it includes something more readily available than health care, such as
condoms and other ways of reducing risk. And we shouldn’t punish PLHIV who don’t use these risk reduction
measures.

Most importantly, we should stick to advocacy through principles of fairness. These principles shouldn’t be any
different just because the defendant is a PLHIV.

Here is an example of a way to incorporate treatment into a law that doesn’t create a separate defense only for PLHIV
on ART or with a low viral load:

No person shall intentionally transmit an infectious or communicable disease by engaging in conduct posing
a substantial risk of transmission. A person who takes measures to reduce the risk of transmission does not
act with the intent to transmit disease.

(1) “Infectious or communicable disease” shall mean a non-airborne disease spread from person to person
and determined to have significant long-term consequences on the physical health and life activities of the
person infected;

(2) “Substantial risk of transmission” means a reasonable probability of disease transmission as established
by competent medical or scientific evidence. Conduct posing a low or negligible risk of transmission does not
meet the definition of conduct posing a substantial risk of transmission; and

(3) “Measures to reduce the risk of transmission” shall mean any method, device, behavior, or activity that
limits, or reduces the risk of, transmission of an infectious or communicable disease, including but not
limited to the use of a condom, barrier protection, or prophylactic device, or the use of medical treatments
known to reduce the infectiousness or transmission risk of the infectious or communicable disease.

(4) Lack of measures to reduce the risk of transmission shall not be sufficient to establish proof of specific
intent.

5. BUT IF SOMEONE DOESN’T USE A CONDOM OR TAKE ART, ISN'T THERE A SERIOUS
RISK OF TRANSMISSION IF SOMEONE ISN'T UNDETECTABLE?

HIV is not easy to transmit, even if you're not undetectable. The average per-act transmission risk for sexual acts
ranges from “negligible” to 1.38%, and that’s without ART, PrEP, or condom use.

Of course, there are times (such as shortly after a person becomes infected) when the per-act transmission risk is
much higher, but that also tends to be when the person does not yet know they are living with HIV. Approximately 33%
of HIV transmissions occur from people who do not know they are living with HIV, even though this group is estimated
to make up less than 15% of all PLHIV.

Even with low per-act-risk, a large number of PLHIV and a large number of sex acts means some transmissions are
bound to occur.

6. ARE YOU SAYING HIV TRANSMISSION IS NOT A SERIOUS ISSUE?

HIV, like other viral STls, is incurable, but it is no “death sentence.” With adequate treatment, it is a chronic,
manageable disease. Someone diagnosed with HIV in the U.S. in their early twenties can have a life expectancy into
their seventies or older if they are on treatment and lead a healthy lifestyle.

Every available study to date concludes that HIV criminal laws do not decrease HIV transmission rates. This is yet
another reason we need an evidence-based public health approach to the HIV epidemic, instead of wasting resources
on locking people up. Making sure people have access to health care is incredibly important!

7. BUT ISN'T SOME PROGRESS BETTER THAN NO PROGRESS AT ALL?

This is a hotly debated issue, and people frequently disagree about it. For example, many people supported a federal
law ending discrimination against lesbian and gay people that didn’t include transgender people because they felt it
was easier to pass that way, and because some progress was better than none. Unfortunately, it usually takes a long
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time to change a law to cover the people left behind the first time. And some people think that progress that leaves
some people out can be taken as putting a “seal of approval” on treating some people less fairly.

With public health messaging, it is always possible to try new and better campaigns. But when it comes to criminal law
reform, change can be slow, and once a law is revised, lawmakers are very unlikely to consider further reforms in the
near future. Criminal law reform advocacy focused on U=U might lead to a law that only helps some people—those
with access to health care and ART—but provides no real help to those without it. Worst of all, legislators may be
happy to claim a victory and not revisit the issue for years, decades, or ever again.

8. WHAT DOES RACIAL JUSTICE HAVE TO DO WITH HIV CRIMINALIZATION?

Racial disparities exist in both health care and the criminal legal system. If laws based on a person’s health status are
passed, due to the disparities in the health care system, there may be an increase in the number of people of color
arrested, convicted, and sentenced more harshly under these laws.

First, check out these disparities in HIV diagnoses:

Race Percent of Percent of HIV
Population diagnoses

Black (2015) 12 45

Latinx (2014) 17 25

White (2015) 62.6 27

For Black and Latino men who have sex with men, the numbers are much worse. And only 49% of all Black PLHIV are
virally suppressed. By comparison, 62% of white PLHIV reach viral suppression.

Racial disparities also exist in the criminal legal system. People of color make up only 37% of the U.S. population but
67% of the prison population. Blacks and Latinxs are also more likely than whites to be arrested. Once arrested, they
are more likely to be convicted. And once convicted, they are more likely to face harsher sentences.

And there is a clear connection between racial disparities in criminal law and health care outcomes. Incarceration and
not having continuous health insurance are both independently associated with stopping ART. States in the Deep
South with some of the harshest HIV laws, such as Mississippi and Georgia, also have a higher percentage of Black
Americans affected by HIV, as well as a much higher percentage of PLHIV who are unable to access essential medical
and prevention services.

9. SHOULD | BRING UP MY UNDETECTABLE VIRAL LOAD TO DEFEND MYSELF IF | AM
PROSECUTED FOR NOT DISCLOSING MY HIV STATUS TO A PARTNER?

Yes. Defense attorneys can and should use any tool to defend their clients. But there is a difference between
arguments used in any particular PLHIV's legal defense and those used to shape legal reform efforts that will affect
all PLHIV. The second approach establishes health status as a factor in determining guilt or innocence.

10. SO WHAT ARE SOME EFFECTIVE TALKING POINTS FOR MODERNIZING HIV CRIMINAL
LAWS?

Here are some talking points you may find helpful in advocating for HIV criminal law reform:

* The criminal law should treat HIV like every other disease under the criminal law. To create a special law for
HIV that doesn’t require that the person intend any harm or even pose a serious risk of harm is
discrimination based on that person’s health status.

. PLHIV on effective treatment live near-normal lifespans, have active, healthy lives and don’t transmit HIV.
Since HIV criminal laws don’t reduce infection rates or change behavior, money used to put PLHIV in jail
would be better spent getting more people into health care!

. Laws that treat HIV like a death sentence are years behind the science and encourage people to be terrified
of HIV and avoid getting tested and in care.

* The laws should encourage healthful behavior for all citizens, including routinely doing any of the many
things that people can do to reduce disease transmission (such as using a condom) and discouraging
assumptions that increase STl and HIV transmission (such as assuming a partner will always know and
always tell you if they have an infectious disease).
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