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Understanding the Intersection of
Syringe Use and HIV Criminalization

People living with HIV (PLHIV) who inject Surgeon General released a report recognizing
substances face criminalization in three ways: that substance use should be considered a public

1 i 1 2
e Criminal laws that target PLHIV who share health issue, rather than a criminal legal issue.

injection equipment; For PLHIV who inject substances, the barriers to
care posed by criminalization can be fatal: 6%
of new HIV diagnoses are attributed to injection
drug use alone,® but people who use injection

e |aws criminalizing possession, purchase, or
distribution of drug paraphernalia, and;

¢ Laws criminalizing drug use and possession. drugs account for almost 30% of deaths among
HIV and substance use are public health issues, those diagnosed with AIDS.* Broad reform must
not criminal legal issues. In 2014, the Department b€ prioritized in order to shift away from the

of Justice called for states to reform HIV-specific criminal legal approach that has dominated the
criminal laws in part because they run counter U.S. response to HIV and substance use and

to public health best practices.” In 2016, the toward a rights-based, public health approach.

Harm Reduction: The Theory That Guides
Syringe Access Advocacy

Harm Reduction principles are the foundation of effective syringe access advocacy.
Harm Reduction is a comprehensive approach that centers the human rights of
people who inject substances by offering practical strategies to reduce the negative
consequences associated with drug use, like improving access to sterile syringes.
The harm reduction approach centers the individual right to bodily autonomy ® and
extends to people who inject hormones, silicone, or steroids for gender affirmation.
Centering people through harm reduction principles helps achieve long-term public
and individual health outcomes. ©

There is much to gain from HIV criminalization reform advocates adopting a harm
reduction approach and joining forces with advocates for syringe access and drug
decriminalization. Advocates on both sides would benefit from embracing the mutually
reinforcing concepts of bodily autonomy, recognition of the role that stigma, poverty,
and structural racism, transphobia and homophobia play in the HIV epidemic, and the
need to respect, center and amplify the voices of those who are most affected.
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HIV-Specific Laws that
Criminalize Syringe Sharing

More than 30 U.S. states and territories have
HIV-specific criminal laws that punish exposure,
non-disclosure, or transmission of HIV.” Twelve
of those states and one U.S. territory have
provisions criminalizing syringe sharing or sale by
PLHIV, most of which impose a felony charge.®
While there are few known prosecutions under
HIV criminal laws for sharing syringes, the fact
that these laws are on the books intensifies

HIV stigma and poses a constant threat of
incarceration for people who already tend to

be socially isolated.® Stigma can have very real
consequences: people who use drugs may be
less likely to seek testing or treatment for HIV if
they fear associated legal consequences.

For example, a PLHIV in Georgia who shares
a syringe may be charged with a felony and
imprisoned up to 10 years (see inset).

Defenses available under Georgia’s law and
many other states’ HIV-specific laws require that
PLHIV either disclose or be unaware of their

HIV status prior to sharing a syringe. However,
disclosure is often difficult to prove. Criminal
penalties that hinge on knowledge of one’s
positive status may increase HIV stigma, which
can disincentivize testing.™

Most HIV criminal laws do not require intent to
transmit HIV, actual transmission, or substantial
risk of transmission of HIV. On average, HIV
transmission occurs only once per 160 instances
of sharing a syringe with a PLHIV."
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O.C.G.A. § 16-5-60 (2010):

Reckless conduct causing harm to or
endangering the bodily safety of another;
conduct by HIV infected persons;

assault by HIV infected persons or
hepatitis infected persons

(c) A person who is an HIV infected
person who, after obtaining knowledge of
being infected with HIV:

(2) Knowingly allows another person to
use a hypodermic needle, syringe, or both
for the introduction of drugs or any other
substance into or for the withdrawal of
body fluids from the other person’s body
and the needle or syringe so used had
been previously used by the HIV infected
person for the introduction of drugs or any
other substance into or for the withdrawal
of body fluids from the HIV infected
person’s body and where that infected
person does not disclose to the other
person the fact of that infected person’s
being an HIV infected person prior to such
use;

is guilty of a felony and, upon
conviction thereof, shall be punished by
imprisonment for not more than ten years.

HIV criminalization laws also tend to ignore
measures that can reduce the risk of HIV
transmission to effectively zero, such as taking
antiretroviral medication and reaching sustained
viral suppression or use of pre-exposure
prophylaxis (PrEP).'2 This means that PLHIV

can face felony prosecution for sharing syringes
even if they or their syringe-sharing partners took
steps to eliminate the risk of transmission.

Criminalization of Paraphernalia
and the Importance of Syringe
Service Programs

Thirty-two states criminalize the possession
of drug paraphernalia, including syringes.'®
These laws push people to avoid carrying
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new syringes, forcing them to share injection
equipment and risk exposure to blood-borne
illnesses like HIV and Hepatitis C Virus (HCV).
The health risks facing people who inject
substances are worsened by restrictions on
medical practitioners and pharmacists from
prescribing or selling sterile syringes.

Laws criminalizing drug paraphernalia also
create additional hazards for transgender PLHIV
who use syringes to inject non-prescribed
hormones, steroids, or silicone.™

The need to decriminalize paraphernalia is a
response to the need to make more sterile
syringes accessible. Syringe services programs
(SSPs, also known as syringe exchange
programs) are a critical public health intervention
for people who inject drugs. SSPs provide
people with sterile syringes, injection equipment,
and ways to safely dispose of used syringes.
They also provide education on safe use and
linkage to treatment options.

In 2011, the U.S. Surgeon General published a
notice in the Federal Register acknowledging the
public health benefit of SSPs.®

Laws criminalizing drug paraphernalia
also create additional hazards for
transgender PLHIV who use syringes
to inject non-prescribed hormones,
steroids, or silicone.

The benefits of SSPs include:

Improved public health outcomes: HIV
incidence is estimated to drop by 60% among
people who inject drugs when SSPs are scaled
up and combined with antiretroviral therapy
(ART) and opioid substitution therapy.'®

+ Less public spending: Considering the cost
per HIV infection averted and treatment costs
saved by SSPs, $10 million of additional
federal funding would save $7.50 in lifetime
health costs for every $1 spent.?

More than 50% of people who inject drugs

are estimated to have used an SSP in 2015,
which is a significant increase from 36% in

Criminalization and Transgender Communities

In the 2015 National Transgender Survey, 25% of respondents
reported being denied coverage for transition-related
hormone replacement therapy (HRT),15 and 33% of
respondents reported avoiding healthcare services that

they needed due to fear of being discriminated against by

providers.'®

When prescription HRT is out of reach, some transgender
people turn to non-prescribed ‘street’ hormones. Using
street hormones can involve sharing syringes with others,
which in turn increases a person'’s risk of exposure to HIV
and HCV, or of criminalization for sharing a syringe if they
are already living with HIV. A person using hormones may
also be arrested and charged for paraphernalia possession.
The risk of criminalization is compounded by the fact that
transgender people, and particularly trans people of color,
disproportionately experience homelessness and poverty and
are frequently targeted by law enforcement.'”
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2005.28 Nevertheless, access to SSPs must be
improved and amplified, as utilization remains
inconsistent.?®

Laws in 15 states criminalizing paraphernalia
contain exceptions for people who are engaged
in SSPs,® but law enforcement personnel do

not honor the exceptions consistently in every
state.®' For a public health approach to take hold
over criminalization, strategies to reform criminal
laws affecting PLHIV who inject substances
must incorporate SSPs.

Criminalization of Drugs

Laws criminalizing drug possession devastate
marginalized communities, worsen the effect

of mass incarceration, and exacerbate racial
disparities in the criminal legal system.®? A 2017
global review of 106 studies on the relationship

Laws criminalizing drug possession
devastate marginalized communities,
worsen the effect of mass
incarceration, and exacerbate racial
disparities in the criminal legal
system.

petween the criminalization of drug use and HIV
showed that criminalizing drug use harms HIV
prevention and treatment efforts among people
who inject drugs (PWID).3® International bodies
such as the United Nations Office on Drugs and
Crime have recognized that criminalization does
not deter drug use, and that such punitive policies
instead harm the health and well-being of PWID.%*

The Increase and Effectiveness of Syringe Service
Programs (SSPs)

Syringe Service Programs (SSPs) are used around the
world and are part of a number of countries’ strategies to
end HIV.2' The stigma surrounding SSPs in the U.S. has
decreased as evidence of their public health efficacy grows.

In 2016, in response to advocacy by the Coalition for
Syringe Access and others, Congress relaxed a ban on
federal funding for SSPs.?? The ban was introduced in 1998
and it also prohibited funds from being used locally in the
District of Columbia.?® The law changed in 2007, and D.C.
was finally permitted to use local funds towards SSPs. What
happened next is a testament to the rapid efficacy of SSPs:
in just two years, new cases of HIV among injection drug

users in D.C. decreased by 70%.%*

Today, there are approximately 200 SSPs across the United
States.?® However, some elements of the ban remain in
place. For example, SSP services can be federally funded,
but the syringes cannot.?® Additionally, in order to obtain
approval for federal funding, a state, local, tribal or territorial
health department must apply to the Centers for Disease
Control and Prevention with evidence of either a current
outbreak or risk of an outbreak of HIV or HCV.?"
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Nevertheless, all U.S. states and the federal
government still criminalize drug possession,
and police officers around the country make
more arrests for drug charges than for any
other crime.®

42 states deem possession of any amount of

a controlled substance other than marijuana

to be a felony offense.® The mere residue of

a controlled substance in a syringe, even if
insufficient for intake, can be grounds for arrest
in most states. Only eight states exempt residue
from state bans on controlled substances.®”

Some communities are at higher risk of
incarceration for injection drug use than others,
and experience health disparities as a result:

e Because of systemic racism and discriminatory
police profiling, Black people are two and a
half times more likely to be arrested on drug
charges than white people—even though
white people are more likely to use drugs over
the course of their lifetime.® Due to a lack of
adequate prevention and treatment measures,
Black and Latinx communities are also
disproportionately affected by the HIV epidemic
and therefore at greater risk of criminalization
under HIV-specific laws.®

e 20-30% of LGBTQ people use drugs,
compared to 9% of their heterosexual and
cisgender counterparts.* LGBTQ people of
color are also more likely to be profiled by law
enforcement on the basis of both their race or
ethnicity and their sexual orientation or gender
identity.*! At the same time, Black gay and
bisexual men and transgender women of color
are the groups who are most severely affected
by HIV.42

e People experiencing poverty or homelessness
are more likely to use or trade drugs outside
or in public, with heightened visibility to law
enforcement and corresponding risk of arrest.*®
Homeless youth—an estimated 40% of
whom identify as LGBTQ—may rely on selling
and trading drugs and sex work in order to
survive.* One study of PLHIV who inject drugs
found that more than half of the respondents
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All U.S. states and the federal
government still criminalize drug

possession, and police officers around

the country make more arrests for
drug charges than for any other
crime.

reported being homeless, and 30% of
respondents reported prior incarceration.*

A better understanding of the linkages between
the criminalization of HIV and drug use can help
us mount a stronger movement against stigma,
barriers to essential public health programs, and
criminalization. And a united defense of basic
human rights can build the momentum needed to
ensure our common goals become a reality. See
the organizing tipsheets on the following pages
for concrete steps you can take to build and
advance intersectional advocacy.



What can you do?

Advocates working to end HIV criminalization and those fighting for the decriminalization of
syringes are natural allies. Building stronger linkages across these movements will support
advocacy that is more intentional, intersectional, inclusive, and effective.

Q NETWORK

In addition to HIV criminalization and syringe access advocates, reach out to other social
justice movements with shared values: LGBTQ organizations, networks of people living
with HIV, public health advocates, and groups focused on mass incarceration, anti-poverty
work, labor rights, immigrant rights, racial justice, and reproductive justice are but a few
examples. This is an intersectional issue and you can each help amplify each other’s
efforts and form connections that will last in the future.

CREATE

Make shareable resources that are designed with each group and their stakeholders
in mind. Distribute them and encourage everyone to share these materials throughout
their networks. Create flyers, slogans, and stickers —whatever you need to get the
message across.

@ BE STRATEGIC

Look for strategic opportunities to share your message. If there is a conference about
economic justice issues or LGBTQ rights, try to attend or distribute flyers to conference
attendees. Bring resources that explicitly connect the issues. Show up to events with

your legislator to introduce yourself and your cause. Reach out to multiple media outlets.
Write op-eds for local newspapers, web publications, and magazines that support you. Be
anywhere and everywhere that will get you closer to your goal.

@ BE SENSITIVE

Stigma often makes it difficult for people to publicly claim a history of drug use, and public
advocacy by people who use or have used drugs can even have consequences on current
employment or parental rights. Some may prefer to not be out publicly as harm reduction/
syringe access advocates because of the stigma it could inflict on their children, families,
etc. Ask people how they prefer to be identified and follow their lead. Make an effort not to
assume anyone’s gender pronouns.
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General Organizing Tips

Look for common frameworks and language that can advance both advocacy goals. Hold safe-
space forums to discuss criminalization and be sure to include the leadership of people who use
syringes, syringe access advocates, and other service providers from the early planning stages.

Make sure to incorporate public health and reproductive, economic, and racial justice.

g FIRST STEPS TO ACTION

Connect with national and local advocacy organizations. Find syringe access advocacy
organizations at harmreduction.org/connect-locally.

e Connect with networks of people living with HIV and Hepatitis C. See seroproject.com.

e Get information about your area’s policies. Use the Center for HIV Law and Policy’s
Sourcebook (hivlawandpolicy.org/sourcebook) or lawatlas.org/topics to learn about your state
and local governments’ stance on syringe use and HIV criminalization. The legal landscape for
SSPs has become more fluid since the relaxation of the funding ban: be on the lookout for a
new resource coming soon.

¢ Know who your elected officials are and how to contact them. Find your federal, state
® and local elected officials’ names and contact information at act.commoncause.org.

m ADVOCATE AND EDUCATE

¢ Create resources. Create simple resources to use in education and outreach efforts like a
fact sheet or talking points (you can use the facts and bullet points in this toolkit!)

e Get the word out. Use social media to educate others about the intersection between
criminalization of syringes and HIV criminal laws. Contact the media and write op-eds to
encourage responsible reporting on these topics

¢ Organize in your community. Organize town halls, community forums, and other events to
educate your community and build awareness about these issues.

e Advocate with policymakers. Attend lobby day at your state capital and meet with
legislators to provide education and build support.

¢ Educate law enforcement. If it feels safe, educate law enforcement on the routes and risks
® of HIV transmission and how criminalization of syringes causes harm.

e INCREASE VISIBILITY

e Encourage research. Support efforts to learn more about consequences of the
criminalization of syringes and HIV.

e Start a campaign. Start a campaign that highlights the intersection between criminalization of
PLHIV and intravenous drug use, with an emphasis on cross-movement collaboration.
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YOUR HEALTH: KNOW YOUR LOCAL RESOURCES

¢ Find out if and where there are syringe access sites near you. See harmreduction.org/
connect-locally or nasen.org/directory.

e Get tested. Find out where you and members of your community can get tested for HIV and
Hepatitis C.

e Use safely. There are many ways to reduce the harm that may be involved with using drugs.
The Harm Reduction Coalition’s guide Getting Off Right provides advice on using drugs safely:
harmreduction.org/wp-content/uploads/2011/12/getting-off-right.pdf.

¢ Get quality healthcare. Until the right to health care is recognized under U.S. law, we as
individuals must be vigilant advocates for our health needs. The Harm Reduction Coalition’s
Healthcare Is Your Right toolkit helps people who use drugs navigate the healthcare system:
harmreduction.org/wp-content/uploads/2016/10/Quality-Healthcare-Is-Your-Right.pdf.

Media Tips for Activists

Here are some ways to engage the media in your work. Media culture varies from
place to place, so your strategy and talking points should be adapted accordingly.

@ KEEP UP WITH THE MEDIA

¢ Track the news. Keep tabs on the latest developments and jump on opportunities
to educate and share information.

¢ Prioritize safety. \When working with issues of privacy and identities that are
stigmatized and criminalized, make sure to have a plan on how to protect individuals
and their rights—including your own.

¢ Share information. Usually it is only the sensational stories that wind up in mainstream
[ news. Use social media and your networks to amplify the stories that aren’t being told.

a TALK TO THE MEDIA

Write letters to the editor in response to published stories or articles.
Be concise, state your case, and make sure to include your contact information.

¢ Op-eds are longer, standalone opinion pieces that we write as “experts” on
a topic. Learn which outlets are HIV and PWID-friendly. Be persuasive and offer
clear recommendations on how to make things better.

e Conduct interviews and respond to media inquiries. Be knowledgeable about
your subject matter and have an outline of the main points you want to convert in
@ advance. Connect media contacts to other resources and allies in the movement.
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