F. EVIDENCE OF DISPROPORTIONATE REPRESENTATION OF SUBGROUPS

When comparing the overall demographics of the individuals who had HIV-related arrests to those
diagnosed with HIV in Florida,?2 patterns emerge that indicate that certain groups of individuals have
been disproportionately affected by the implementation of these laws. For example, Black men were
more likely to be arrested for HIV-related offenses than their White counterparts: 17% of HIV-related
arrests were of White males, while 22% of HIV-related arrests were of Black males. When comparing
the numbers directly to the underlying population of people living with HIV, White women appeared
to be the group most disproportionately arrested under HIV-related laws: they made up only 4% of the
population of people diagnosed with HIV in Florida, but they were 39% of HIV-related arrests in the state.
While the difference wasn't as extreme, Black women were also overrepresented among HIV-related
arrests when compared to the underlying population of people living with HIV: Black women were 18%
of the people living with HIV in Florida, but made up 23% of the HIV-specific arrests. See Figure 8 for
a comparison between HIV prevalence data in Florida in 201723 and individuals who had HIV-related
arrests.

Figure 8. Comparison of HIV Prevalence in Florida with People who had
HIV-Related Arrests, by Race and Sex

The disproportionalities in arrest rates across the state appeared to vary by county. (See Figure 9.) The
extreme overrepresentation of White women occurred in each of the eight counties with the highest
number of arrests. On the other hand, Black women were most overrepresented among arrests in Duval
and Orange Counties, while they were highly underrepresented in Miami-Dade and Escambia Counties.
Black men were underrepresented among arrests in most counties, but were overrepresented in Miami-
Dade and Broward Counties. White men were underrepresented in every county except for Miami-Dade.
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Figure 9. Comparison of HIV Prevalence in Florida with People who had

HIV-Related Arrests, by Race, Sex and County
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When analyzing case outcomes once people were arrested and in the system by race/ethnicity and sex,
the outcomes varied based on demographics and the underlying offense. In HIV sex work incidents,
Black men (41%) and White men (45%) were more likely to be released with no conviction than their
Black and White female counterparts (25% and 31%, respectively). (See Figure 10.) On the other hand,
Black people in general were more likely to be convicted of an HIV offense than White people, and
women were worse off than men. Only 18% of White men were convicted of an HIV offense, while 36% of
White women, 42% of Black men, and 60% of Black women were convicted of those offenses. In the rare
cases where there appeared to be a “downgrade” to an STD conviction instead on an HIV conviction, it

only occurred for White people.
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Figure 10. Conviction Rates by Race and Sex, Among HIV Sex Work

Incidents
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Case outcomes and conviction rates appeared to differ by demographics in the context of HIV exposure
incidents. (See Figure 11.) In those cases, Black women were actually the most likely to be released
without a conviction (in 85% of incidents), and Black men were the least likely to be released without
a conviction (in 52% of cases). In those cases, Black women were extremely rarely convicted of an HIV-
specific offense — only 3% of the time, while Black men were convicted 30% of the time. White men and
women were both convicted just over 20% of the time.

Figure 11. Conviction Rates by Race and Sex, Among HIV Exposure
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Similar to HIV sex work incidents, there were clear disparities in the way that people were convicted
of STD sex work incidents. (See Figure 12.) White men were the least likely to be convicted (in 9% of
incidents), followed by White women (30%) and Black men (56%), and Black women were the most
likely to be convicted of an STD offense in 73% of their cases. The same pattern in reverse held true for
releases without convictions. White men were most likely to be released with no conviction (in 68% of

incidents), followed by White women (43%) and Black men (32%), and Black women were the least likely
to be released with no convictions in 15% of their cases.?*

Figure 12. Conviction Rates by Race and Sex, Among STD Sex Work

Incidents
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EEREN
LIMITATIONS

This research has several limitations related to the nature of CHRI data. CHRI relies upon data entered
by law enforcement agencies, prosecuting agencies and criminal courts throughout the state. Because
entries are not uniform throughout the records, deciphering the data required a time-intensive process.
The review of concurrent arrests for other offenses in HIV- and STD-related incidents indicated that
there may have been some data entry errors related to the incidents being analyzed. However, because
there did not appear to be any systematic errors, no incidents were excluded from the larger analysis.

Another significant limitation to these data was the lack of information regarding sexual orientation
and gender minority status. Because sexual orientation and gender identity data are not collected
by the Florida Department of Law Enforcement, these data were not a part of CHRI data. Given the
disproportionate impact HIV infection has on gay and bisexual men and transgender women, this gap
in the data is significant.

Additionally, the lack of any individuals in the data identified as Latino/a or Hispanic indicates that there
is possibly some bias in the collection of data on race/ethnicity. Some individuals from Florida have
suggested that race/ethnicity data are generally collected by what a law enforcement officer presumes
that a person'’s race/ethnicity is when visually assessing them, and that some people who are of Latino/a
and/or indigenous descent may be miscategorized as Black or White.

Finally, there are limitations in terms of the level of detail and nuance available through CHRI data. While
there were separate offense codes for different statutes, the actual differences in the underlying contexts
(e.g.involvement in sex work, needle sharing, sex offenses, etc.) appeared to be jumbled together within
the data, so cleaning was necessary to try to group incidents into sex work and non-sex work incidents.
Additionally, the STD offenses did not specify what the underlying STD being prosecuted was, so there
was no way to ascertain that information.
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RESEARCH, LAW, AND POLICY
IMPLICATIONS

These CHRI data provide a snapshot of how HIV criminalization laws have been enforced in Florida
and further understanding of the ways that a person’s HIV-positive status impacts interactions with
law enforcement. Data suggest there may be ways in which specific communities, whether defined by
geography, race/ethnicity, sex at birth, or sex worker or suspected sex worker status, may be experiencing
a disproportionate impact with regard to these laws.

These data greatly underscore what remains unknown about the enforcement of HIV criminalization
laws. One of the original estimates of the impact of HIV criminalization nationally counted a little over
300 cases over a period of 15 years.25 More recently, a journalist compiled a database after identifying 1,352
records covering 19 states' HIV criminalization laws since 2003.2¢ However, recent analyses from California
showing over 1,000 incidents,2? Georgia showing nearly 600 incidents, and now nearly 900 in Florida
indicate that existing approximations of national HIV criminalization rates are highly underestimated. It
may be worthwhile to evaluate whether other states have similar data sets that would be available for
similar research purposes in order to calculate a more precise national estimate.

Enforcement data in Florida also highlight a gap in the body of research examining HIV criminalization
laws. The central rationales for HIV criminal laws are to deter “bad actors” who willfully transmit HIV and
to aid public health goals of controlling the spread of the disease. In the case of Florida, none of the HIV-
or STD-specific laws require any intent to transmit; nor do any require transmission to have occurred .

Laws that criminalize activity by people who know that they are living with HIV disincentivize testing,
since knowledge of one's HIV-positive status is an element of the crime. These laws can therefore act
against best public health policy, as testing and knowledge of one's HIV status are essential to increased
prevention of new transmissions. Those who are living with HIV but undiagnosed are more likely than any
other people living with HIV to transmit the virus to others. According to an estimate from 2009 data, the
18% of people living with HIV who were undiagnosed in the United States contributed to just over 30% of
all new transmissions.?® In Florida, approximately 16% of all people living with HIV are undiagnosed and
do not know their status.?®

Additionally, even though the data could not definitively be completely divided by the statutory sections,
analyses using concurrent arrest and conviction data indicated that sex workers are being treated much
more harshly in the context of HIV criminalization laws in Florida than others engaging in activity that
could potentially expose an individual to HIV. This burden fell disproportionately on women in Florida:
White women were disproportionately arrested for HIV offenses in Florida, and once in the system, Black
women were the most likely group to be convicted for sex work HIV offenses.

These data also indicate that there may be disparities in enforcement occurring based on geographic
region. Miami-Dade and Broward Counties, the most populous counties in the state and the counties that
are home to over 40% of Florida's population of people living with HIV, were completely outnumbered by
Duval County in terms of HIV arrests. Duval County has a population of under a million and houses only
five percent of the people living with HIV in Florida. This disparity may point to differential knowledge
and attitudes with respect to HIV or higher levels of HIV-related stigma in Duval County as compared to
Miami-Dade and Broward Counties.?°
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Future lines of inquiry could include analysis of offenders’ entire criminal history, to better understand
incidents involving HIV-related criminalization in the context of other criminal incidents. This will help
to gain an understanding of the context in which these observed incidents are occurring. Efforts to
identify and evaluate further disparities in lengths of sentences should be contemplated, including
analysis which may reveal any existing correlations between known HIV-positive status and the length
of sentences after such knowledge is gained by law enforcement officers, prosecutors, or judges and
demographic trends, if any.

In order to better understand the impacts of these laws and the population disparities we observed,
future research could move beyond law enforcement and sentencing rates. In particular, it would be
useful to understand how people who have been arrested under these statutes have experienced the
process of law enforcement contact and the mental health, emotional and structural consequences of
those experiences. Both quantitative and qualitative studies with those that have had interactions with
the Florida criminal system on HIV-related offenses would be useful in exploring these questions.

The use of these additional methods could also offer the added benefit of gaining representation of the
distinct experiences of gender and sexual minorities living with HIV who have engaged with Florida’s
criminal system, since we do not otherwise have sufficient data to determine to what degree LGBT
populations are impacted by these laws. We do know that other research and policy organizations
have taken note of disparities in the policing of LGBT communities3! and the policing of transgender
women32 especially. Therefore, this type of research would be useful in adding dimension and depth to
our understanding of the unique experiences of LGBT people when in contact with law enforcement
and the criminal system.
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BEEEEENER
CONCLUSION

These data provide insight into the enforcement of HIV criminalization laws in Florida. Since the
inception of these laws, at least 614 Floridians have been directly affected by them. Because these data
are comprehensive and include basic demographic data, we have gained some ability to describe people
living with HIV who have had HIV-related contact with the Florida criminal system. Further analysis
of the data may explain the context in which these criminal incidents are occurring and disparities
may be observed in the length of sentences. Future research, beyond enforcement data, is needed to
understand the observed population disparities and what factors may have led to differences based on
race, sex and geography. These data do not provide insight into the lived experiences of those individuals
who have come into contact with law enforcement on the basis of HIV criminal laws and the impact (i.e.
emotional, mental health, and structural consequences) of such interactions. Also, these data do not
include information regarding sexual and gender minority status. Thus, utilizing additional methods of
research will be useful in advancing research in this field.
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ENDNOTES

1 CHRI data do not record a person’s self-reported gender identity and often are recorded based on the contact officer’s as-
sumptions about sex assigned at birth. Therefore, this report cannot distinguish between cisgender and transgender people
in the dataset and cannot assess the experiences of transgender people with arrests under these laws.

2 See 18 US.C.§ 1122 (2017)(pertaining to the donation or sale of blood or other potentially infectious fluids or tissues).

3 The STDs included in this statute are: “chancroid, gonorrhea, granuloma inguinale, lymphogranuloma venereum, genital
herpes simplex, chlamydia, nongonococcal urethritis (NGU), pelvic inflammatory disease (PID)/acute salpingitis, or syphilis.

4 The statute clarifies: “(a) For the purposes of this section, ‘sexually transmissible disease’ means a bacterial, viral, fungal, or
parasitic disease, determined by rule of the Department of Health to be sexually transmissible, a threat to the public health
and welfare, and a disease for which a legitimate public interest is served by providing for regulation and treatment. (b) In
considering which diseases are designated as sexually transmissible diseases, the Department of Health shall consider such
diseases as chancroid, gonorrhea, granuloma inguinale, lymphogranuloma venereum, genital herpes simplex, chlamydia, non-
gonococcal urethritis (NGU), pelvic inflammatory disease (PID)/acute salpingitis, syphilis, and human immunodeficiency virus
infection for designation and shall consider the recommendations and classifications of the Centers for Disease Control and
Prevention and other nationally recognized authorities. Not all diseases that are sexually transmissible need be designated
for purposes of this section.” FL. STaT. ANN. § 796.08(1).

5 AMIRA HASENBUSH, BiaNcA D.M. WILSON, Avako MivasHITA & MADELEINE SHARP, THE WiLLIAMS INST. UNIv. OF CAL. L.A. ScH. OF Law,
Hiv CRIMINALIZATION AND Sex WORK IN CaLIFOrRNIA (2017), https://williamsinstitute.law.ucla.edu/research/health-and-hiv-aids/
hiv-criminalization-sex-work-ca/; AMIRA HASENBUSH & BRriaN ZaNoNI, THE WiLLIAMS INST. UNiv. OF CAL. L.A. ScH. OF Law, Hiv
CRIMINALIZATION IN CALIFORNIA: EvaLUATION OF TrRANSMISSION Risk (2016), http://williamsinstitute.law.ucla.edu/wp-content/
uploads/HIVCriminalization.Evaluationof TransmissionRisk.2016.pdf; Amira HasENBUSH & Bianca D.m. WILSON, THE WILLIAMS
INST. UNiv. OF CAL. L.A. ScH. OF Law, Hiv CRIMINALIZATION AGAINST IMMIGRANTS IN CALIFORNIA (2016), http://williamsinstitute.law.
ucla.edu/wp-content/uploads/HIVCriminalizationAgainstimmigrants.2016.pdf; AMIRA HASENBUSH, Avako MivasHiTA & Bianca
D.mM. WiLsoN, THE WiLLiams INsT. UNiv. OF CAL. L.A. ScH. OF Law, Hiv CRIMINALIZATION IN CALIFORNIA: PENAL IMPLICATIONS FOR PEOPLE
Living WiTH Hiv/AiDs (2015), http://williamsinstitute.law.ucla.edu/wp-content/uploads/HIV-Criminalization-California-Updat-
ed-June-2016.pdf.

6 AMIRA HASENBUSH, THE WiLLIAMS INST. UNIv. OF CaL. L.A. ScH. OF Law, Hiv CRIMINALIZATION IN GEORGIA: PENAL IMPLICATIONS FOR
PeopLe Living witH HIV/AIDS (2018), https://williamsinstitute.law.ucla.edu/wp-content/uploads/HIV-Criminalization-Geor-
gia-Jan-2018-1.pdf.

7 Traditional legal research is limited to case law searches, which only provide information on arrests that result in prosecu-
tions which are published or otherwise publicly available cases.

8 See DINI Harsono, CTR. FOR HIV Law & Poticy, HIV CRIMINALIZATION IN THE UNITED STATES A SOURCEBOOK ON STATE AND FEDERAL
HIV CrIMINAL Law AND PracTICE (2017), http://www.hiviawandpolicy.org/sites/default/files/HIV%20Criminalization%20in%20
the%20U.5.%20A%20Sourcebook%200n%20State%20Fed%20HIV%20Criminal%20Law%20and%20Practice_O.pdf; Ser-
gio Hernandez, Sex, Lies and HIV: When What You Don'’t Tell Your Partner Is a Crime, ProPublica Dec. 1, 2013, available at
http://www.propublica.org/article/hiv-criminal-transmission; Trevor Hoppe, Disparate Risks of Conviction Under Michigan'’s
Felony HIV Disclosure Law: An Observational Analysis of Convictions and HIV Diagnoses, 1992-2010, 17 Punishment &
Society 73 (2015).

9 See Zita Lazzarini, Carol L. Galletly, Eric Mykhalovskiy, Dini Harsono, Elaine O’'Keefe, Merrill Singer, & Robert J. Levine,
Criminalization of HIV Transmission and Exposure: Research and Policy Agenda, 103 Am J. PusL. HeatTH 1350, 1350-51

(2013) (citing need for more projects that provide data on how these laws are actually enforced).

10 IRB exemption was granted under UCLA IRB# 17-000710.
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11 The data were delivered in early March 2018. The latest arrest date in the data was in January 2018. However, crim-
inal history records are continuously updated, so there may have been some missing and/or not completed records from
2017 or early 2018.

12 Inincidents in which both the offense codes for HIV and offense codes for other STDs were used, the incident was
categorized as an HIV incident, with the assumption that the other STD code was a reduced charge for HIV. Inincidents
that involved offense codes related to sex work and offense codes related to exposure without specifying sex work, those
incidents were categorized as sex work incidents, with the assumption that other exposure charges were still put forth in
connection to the sex work offenses.

13 The STD-specific offenses have been on the books since at least 1986. All of the HIV-specific offenses were added in
1988 except for FLa. STat. ANN. § 775.0877, which was passed in 1993.

14 Dataretrieved from FL Health Charts, available at http://www.flhealthcharts.com/charts/CommunicableDiseases/de-
fault.aspx. For HIV, select “HIV/AIDS” under the “Find an indicator” dropdown list; then click on “HIV Cases.” Then, to find
STDs, select “Change Indicator” at the top left corner of the HIV Cases page; select “Reportable and Infectious Diseases”
from the Domain drop down menu and “Sexually Transmitted Diseases (STDs)” from the Topic menu; then click on “Total
Gonorrhea, Chlamydia & Infectious Syphilis”

15 Dataretrieved from FL Health Charts, available at http://www.flhealthcharts.com/charts/CommunicableDiseases/de-
fault.aspx.

16 American Community Survey SO501, 2016 1-Year Estimates Selected Characteristics of the Native and Foreign-Born,
U.S. Census Bureau, American Factfinder, available at https://factfinder.census.gov/faces/tableservices/jsf/pages/product-
view.xhtml?pid=ACS_16_5YR_S0501&prodType=table.

17 The age calculations only include the first arrest in a person’s history of each of the incidents above. For example, if a
person was involved in two disease-specific incidents overall - one HIV sex work incident and one HIV exposure incident -
the earliest of the two will be counted in the overall column, the HIV sex work incident will be counted in the HIV sex work
column and the HIV exposure incident will be counted in the HIV exposure column. The oldest and youngest ages reported
were rounded down to the nearest whole number to reflect the age that the individual would identify as at that time.

18 CHRI data do not record a person’s self-reported gender identity and often are recorded based on the contact officer’s
assumptions about sex assigned at birth. Therefore, this report cannot distinguish between cisgender and transgender
people in the dataset and cannot make claims about the experiences of transgender people with contact under these laws.

19 Previous analyses reviewed data for evidence of removal proceedings being initiated after HIV arrests. Florida CHRI
data did not include any offense codes related to immigration or deportation, so it appears that such data were not includ-
ed in state criminal records databases. Therefore, a similar analysis could not be conducted for this report. For more infor-
mation about the potential immigration-related consequences of HIV criminalization laws, see AMIRA HASENBUSH & BIANCA
D.M. WiLsoN, THE WiLLiams INsT. UNiv. oF CaL. L.A. ScH. of Law, HIV CRIMINALIZATION AGAINST IMMIGRANTS IN CALIFORNIA (2016),
http://williamsinstitute.law.ucla.edu/wp-content/uploads/HIVCriminalizationAgainstlmmigrants.2016.pdf.

20 Nevertheless, it is possible that in such incidents, the person convicted was not living with HIV and was accidentally
overcharged in the first place with an HIV-specific offense, which was later corrected later in the judicial process.

21 This number is greater than the sum of the other convictions combined because it includes 7 known outcomes from
incidents in which an HIV offense was “downgraded” to an STD conviction. Since those incidents did not fit cleanly into the

other categories, they were excluded from the rest of the table.

22 With Thanks To Lorene Maddox and the Florida Department of Health for provision of county-specific data on the
demographics of people living with HIV. Data are on file with the author.

23 Unfortunately, cumulative data on people living with HIV in Florida throughout the entire time period reviewed for
these criminal laws were not available, so the comparison is made to the most recent year of data available.

24 In the interest of protecting privacy, the conviction rates in STD exposure incidents is not displayed, as some cell sizes
are below 5.
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