STATE OF MICHIGAN
IN THE MACOMB COUNTY CIRCUIT COURT

PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff,

Case No.: 09-004960-FH

] Wy | Hon. Peter J. Maceroni

Defendant.

AMICUS CURIAE BRIEF OF THE
AMERICAN CIVIL LIBERITES UNION FUND OF MICHIGAN

Jay Kaplan (P38197)
Michael J. Steinberg (P43085)
Kary L. Moss (P49759)
American Civil Liberties Union
Fund of Michigan
2966 Woodward Avenue
Detroit, MI 48201
313-578-6812

Attorneys for Amicus Curiae



TABLE OF CONTENTS

INACE OF ARRNOTIION 1i1imivssssninsniinsssiiines mmsmasmsraiavsnosimesssnsas s sseseessss s s eses b e s i b iii
INEETESE OF AIMICUS ....ovosctee ettt e et e 1
StAtEMENE OF FACES ...ttt eees e oo 2
AATEVIAGIE 1 cocuasucasassninssss0eesinass s S55455455ksgmsennsmess sessasy sams swssmsmscnsin s s eV SRS AL oSSR EE B8R esm e 3

L. THE MICHIGAN BIOTERRORISM LAW WAS NOT INTENDED TO PUNISH A
PERSON LIVING WITH HIV/AIDS WHO IS ALLEGED TO HAVE BITTEN A
NEIGHEOR IN PHYSICAL ALTEROATION, v, 3

I1. TERRORISM CHARGES MUST BE DISMISSED WHERE HIV CANNOT BE
TRANSMITTED WHEN (1) HIV IS NOT TRANSMITTED THROUGH BITING
WHERE THE BITER 1S NOT BLEEDING AND (2) NO EVIDENCE HAS BEEN
PRESENTED THAT DEFENDANT WAS BLEEDING WHEN HE ALLEGEDLY
BIT 18 NEIGEBOR. s snsingismsmmms sommsssssmsinsssessstesimseesestosiss, o

CCOTIBIERION .y rmrsiotimsmtt o sins s ss sHiAt o sons oo Y A A P RS i)

il



INDEX OF AUTHORITIES

Cases

Luttrell v Department of Corrections, 421 Mich 93 (1984) w...ovoveeveeeeeeeeceeeeeeeeee oo 3

Peaople v Odom, 276 Mich App 407 (2007).c.ccuerireriirmriireeicsssescsssecesssssesessessesesenens — 7

Wilkins v Ann Arbor City Clerk, 385 MICh 670 (1971) cuouviiieiieieirerereressseenesessssesesesasssssssss oo 3

Statutes

ICE: TOHZH0N: oo i e e e i s 7

L e I 0 RO passim

Other Authorities

Barr, C.E. et al., Recovery of Infectious HIV-1 from whole saliva, Journal of American Dental
Association, 123(2)36-48, 1992...ccmmsisrssissssssmmsinintssssnsnsmmnarsrssssnsss tsssseassss s ossussmsscsssssmstassone 6

Liberti T, Lieb S, Scott R, Nolan J, Malecki J, Kalish M, Jaffe H, Blood-to-blood transmission of
HIV via bite; Int Conf AIDS, 1996 July 7-12: 11:179 (abstract no. Mo. D. 1728) .....ccoeernr... 6

Center for Disease Control, HIV and its Transmission, JOIY 1999..........comueevecssasassossonsassres 5,6

Frerichs, R.R. Saliva and HIV Transmission. SEA-AIDS Network, August 29, 1996)................. 6

House Legislative Analysis Section, Senate Bills 443 and 997, May 19, 1998,
http://www.legislature.mi.gov/(S(yirtskn4p2gsxr45gxo3cf55))/documents/1997-

1998 /billsiglvars/ House Bl i/ 199 Fa L A-044F -4 DALY .cocumssmsomsssmssesssmmmransnssssimsvenssisiosmmmesssmaiss 3
http://michiganmessenger.com/29816/state-lawmakers-question-terrorism-charges-for-hiv-
IRIEIEHEREITL] wcommmimmmanisssiinionisimn e s s s R e T R S 4

http://www.legislature. mi.gov/(S(ik3oxb45sg5y4 1 fdecmez5n55))/documents/1997-

1998/billanalveis/House D 199 InHLA-428T-B POLY coc.comisiissmnsmmsnimmsmsmsissasssviisssssmy 4
http://www.legislature.mi.gov/(S(yirtskndp2gsxr45gxo3cf55))/documents/1997-

1998/billanalysis/House/pdf/1997-HL A-0443-A PAL)......cuimisssisiismmsicsisssssssssess sspsensis 3
Jowrnal of American Dental Association 123(2)36-48, 1997......camereisimsmsssasnssiessiasisssnssssarsssossnsss 6

1ii



Michigan Messenger, “State Lawmakers Question Terrorism Charges for HIV-Positive Man,”
November 10, 2009, http://michiganmessenger.com/30306/hiv-as-terrorism-case-could-set-
J€ZAl-PIECEAEIIL ...ttt ettt e et et et e sea.

Minnesota AIDS Project, HIV Transmission,
http://www.mnaidsprogject.org/learn.transmission.htm

.............................................................

iv



INTEREST OF AMICUS

The American Civil Liberties Union Fund of Michigan is the Michigan affiliate of a
nationwide nonpartisan organization of over 500,000 members dedicated to protecting the rights
guaranteed by the U.S. and Michigan Constitutions. The ACLU of Michigan has long been
committed to protecting the due process and equal protection rights of all people in this country,
including the rights of people who are facing any loss of liberty. The ACLU of Michigan has a
Lesbian Gay Bisexual and Transgender (LGBT) Project, which serves as the legal arm for
Michigan’s LGBT community, working for equal opportunity for LGBT persons through
litigation, legal education and public policy advocacy. The LGBT Project also assists persons
living with HIV/AIDS who have been discriminated against, and is involved with HIV/AIDS
related public policy issues, including testing and counseling, HIV confidentiality, and law
enforcement. The ACLU of Michigan has played an active role in proposed legislation that
would revise HIV testing procedures in hospitals and private physician offices, and has spoken

out against the use of anti-terrorism laws to prosecute persons living with HIV/AIDS.



STATEMENT OF FACTS

D-A- an HIV positive man, is being charged with assault with intent to maim and
aggravated assault for allegedly biting his neighbor, Winfred Fernandis, during an altercation
between the two men which occurred on October 18, 2009. According to the Clinton Township
police report Mr. A-allegedly bit Mr. Fernandis while they were fighting.

Nothing in the police reports or witness statements indicate that A-’s mouth was
bleeding at the time the alleged biting occurred. Al does not recall biting anyone, maintaining
that he was attacked by Fernandis, his wife, and Fernandis® father, and was fighting back in self-
defense. Medical records from the Mount Clemens Regional Medical Center indicate that Al
was bitten on his finger during the altercation. (Exhibit A). Afl also states that he has been a
victim of both physical and verbal harassment by the Fernandis family because of his sexual
orientation. After the alleged incident, AR filed a personal protection order against the
Fernandis family and a criminal complaint with the township police.’ A- was charged with
assault with intent to maim and aggravated assault.

At the November 2, 2009 arraignment, Macomb County Prosecutor Eric Smith
announced that his office was bringing additional charges against AQunder a state anti-
terrorism law, passed in the wake of the Oklahoma City bombing and an anthrax scare in
Michigan, to punish those who planned or carried out biological, chemical and radioactive
attacks. MCL 750.200i. The bioterrorism provision of the law upon which the prosecutor’s
office relied provides:

A person shall not manufacture, deliver, possess, transport, place, use or
release any of the following for an unlawful purpose:

(a) a harmful biological substance or a harmful biological device.

'Michigan Messenger, “State Lawmakers Question Terrorism Charges for HIV-Positive Man,” November 10, 2009,
http://michiganmessenger.com/30306/hiv-as-terrorism-case-could-set-legal-precedent.
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